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THE ENGLISH COURT OF CRIMINAL APPEAL. 


] agp apierees has not yet got her Court 

of Criminal Appeal, although the 
Council of Judges, in their belated scheme 
of legal reform, recommend the legislature 
to create one. Questions whether an action 
should be dismissed as “frivolous or vexa- 
tious,” disputes about “ security for costs” 
and the sufficiency of “interrogatories ” or 
“particulars,” and all manner of trivial 
causes affecting property or status, are 
deemed by the law of England sufficiently 
important to entitle the parties to them, if 
dissatisfied with the finding of a court of 
first instance, to submit it to the touchstone 
of an appeal. But the lives and liberties of 
British subjects charged with the commis- 
sion of criminal offences are in general 
disposed of irrevocably by the verdict of a 
jury, guided by the directions of a trial 
judge. To this rule, however, there are two 
leading exceptions. In the first place, any 
convicted prisoner may petition the sov- 
ereign for a pardon, or for the commutation 
of his sentence ; and the royal preroga- 
tive of mercy is exercised through, and on 
the advice of the Secretary of State for the 
Home Department. In the second place, the 
English machine juridical, notwithstanding 
its lack of a properly constituted Court of 
Criminal Appeal, is furnished with a kind of 
“mechanical equivalent” therefor, in the 
“Court for Crown Cases Reserved,” which 
was established by act of Parliament in 1848 
(11 and 12 Vict. c. 78). 

This statute, after reciting that “it is ex- 
pedient to provide a better mode than that 
now in use of deciding any difficult question 
of law which may arise in criminal trials 

44 





in any court of oyer and terminer and gaol 
delivery,” enacts that when any person shall 
have been convicted of any treason, felony, 
or misdemeanor before any such court, the 
Judge or Commissioner or Justices of the 
Peace before whom the case shall have been 
tried may, zz his or their discretion, reserve 
any question of law for the consideration of 
the justices of either bench and Barons of 
the Exchequer, and thereupon shall have 
authority to respite the execution of the 
judgment on such conviction, or postpone 
the judgment until such question shall have 
been considered and decided as he or they 
may think fit. The jurisdiction and au- 
thority of this tribunal — which is called 
the Court for Crown Cases Reserved — 
are now, under the Judicature Acts, vested 
in the judges of the High Court of Justice, 
and may be exercised by any five, or more 
of them, — the presence of the Lord Chief- 
Justice of England being essential unless he 
is unable from physical or other reason to 
attend. Questions of law are brought be- 
fore the Court for Crown Cases Reserved 
on a case signed in the usual manner by 
the judge, commissioner, recorder, or jus- 
tice granting it, and are argued like ordinary 
appeals, with this difference, however, that 
one of the parties, now the Crown and now 
the prisoner, is sometimes unrepresented by 
counsel, and the court has to arrive at its 
decision in such cases without the aid of 
forensic argument. The absence of Crown 
Counsel on the hearing of criminal appeals 
was the subject of strong animadversion 
by Lord Coleridge some years ago; and his 
lordship’s criticism has, we. believe, had a 
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salutary effect upon the treasury. Very 
many cases of abiding interest have been 
disposed of by the Court for Crown Cases 
Reserved in its comparatively brief life- 
time. It may suffice to mention the Fran- 
conia (R. v. Keyn), where the existence 
and nature of “the three-mile limit,” well 
known to international lawyers, were in issue, 
and where the late Mr. Benjamin delivered 
the most brilliant and sustained argument, 
and the late Chief-Justice Cockburn pro- 
nounced the most learned judgment, of 
which English juridical history can boast ; 
The Queen v. Ashwall, where a bench of 
fourteen judges were evenly divided as to 
whether a person who having asked from 
another the loan of a shilling received from 
that person a sovereign in mistake, took it 
in the same belief, but shortly afterward 
discovered the error and appropriated the 
money, could be convicted of larceny; ! and 
The Queen v. Dudley, where it was held that 
two men, who in order to escape death from 
hunger killed a boy for the purpose of eat- 
ing his flesh, were guilty of murder, although 
at the time of the act they believed, and had 
reasonable grounds for believing, that it 
afforded the only chance of preserving their 
lives. 

The portrait accompanying this sketch 
presents to our readers the Lord Chief- 
Justice Coleridge, Mr. (now Lord Justice), 
A. L. Smith, Mr. Justice Day, Mr. Baron 
Pollock, and Mr. Justice Charles sitting in 
a quorum of the Court for Crown Cases 
Reserved. The career of Lord Coleridge 
has already been traced with considerable 
minuteness in the pages of the “Green 
Bag,” and we need only repeat that his 
lordship is the son of an eminent common- 
law judge and the grand-nephew of the 
author of the “ Ancient Mariner; ” that he 
was carefully educated at Eton and Oxford, 
where he reaped a perfect harvest of hon- 
ors; that he was a singularly successful 
barrister and politician (his complexion is 


1 The court being equally divided, the conviction 
stood. Cf. Reg. v. Flowers, 16 Q. B. D. 646. 


ardent Liberal); and that although not in 
the highest sense of the term a great law- 
yer, he has made an excellent judge and an 
incomparable titular chief of the Courts of 
Common Law. Of his four learned col- 
leagues the characteristics are more interest- 
ing than the biographies. Sir A. L. Smith 
was at one time “devil” to Sir Henry 
James; he then became one of the junior 
counsel to the Treasury, and soon afterward 
ascended the bench as a puisne judge of 
the Queen’s Bench Division. He served as 
one of the Parnell Commissioners, and on 
the recent retirement of Sir Henry Cotton, 
was promoted toa Lord Justiceship of the 
Court of Appeal. Lord Justice Smith has 
one of the hardest heads among the English 
judiciary, and an incisive intellect, which 
acts like an acid solvent on rhodomontade. 
He is revered by all competent counsel. 
Mr. Justice Day is the author of a leading, 
although now somewhat antiquarian = trea- 
tise on the Common Law Procedure Acts. 
He also was one of the Parnell Commission- 
ers. His prevailing characteristics are wide 
mercantile experience and great “strength,” 
—aterm for which no lawyer needs to 
have a definition. Mr. R. B. Finlay, Q.C., 
was his favorite pupil at the bar, and suc- 
ceeded to his practice when he went to the 
bench. Of Mr. Baron Pollock it need only 
be said that he is the son of the late Chief 
Baron Pollock; that he was regarded at the 
bar as an eminently sound junior, with an 
exceptional knowledge of the mysteries of 
the old pleading; and that — Sir John Hud- 
dleston having now gone over to the ma- 
jority — he is the last of the Barons of the 
defunct Court of Exchequer. Sir Arthur 
Charles is a very able commercial lawyer, 
but has not yet had the opportunity of earn- 
ing great judicial distinction. 

We may not inappropriately conclude 
this sketch by describing the constitution 
and functions of the Court of Criminal 
Appeal which the Council of Judges now 
propose that Parliament should establish. 





| The following are the pertinent resolutions: 
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“A: permanent Court of Criminal Appeal 
shall be formed of seven members, of whom 
five shall be a quorum (89). Such court 
shall consist of the Lord Chief Justice of 
England for the time being and six other 
judges of the Queen’s Bench Division, to be 
selected by the judges of that division (90). 
The jurisdiction of the Court of Crown 
Cases Reserved shall be transferred to the 
said court (91). Such Court of Appeal 
shall have power to revise the sentence of 
any person convicted of any criminal of- 
fence (except murder) by any Recorder or 
by magistrates at quarter sessions, or by 
any judge of the Supreme Court, on the ap- 
plication of the person convicted or of the 
Attorney-General, and to increase or di- 
minish the sentence, provided (96) that a 
sentence shall not be increased unless and 
until an opportunity has been given for the 
prisoner to be heard by himself or council. 
Where a complaint is made at any time to 
the Home Secretary with regard to any 
conviction or sentence, the court at his 
request may consider such complaint and 
such further evidence as he may desire to 
be laid before them, and also such docu- 
ments as the court shall require or permit 
to be given, and shall have power to quash 
the conviction or diminish the sentence re- 
spectively (99). The court shall not in any 





case have power to direct a new trial” (100). 
It is obvious, says a writer in the Edinburgh 
Juridical Review (October, 1892), that the es- 
tablishment of such a Court of Review as the 
judges recommend would (a) secure greater 
uniformity in criminal sentences (if that, 
indeed, is a desirable end, —a point on which 
some doubt may reasonably be entertained) ; 
and (4) divide the unpleasant responsibility 
of commuting or confirming convictions 
which at present rests upon the Home Sec- 
retary alone. But the exclusion of murder 
from the jurisdiction of the Court of Crimi- 
nal Appeal seems to require reconsideration, 
and the hope may be expressed that not 
only the result of the deliberation of the 
court (when exercising its consultative 
functions), but the reasoning by which that 
result was arrived at, will be disclosed to the 
public. In this way—to borrow an in- 
stance from the recent history of Scots 
Criminal Law — such episodes as occurred 
after the conviction of the Arran murderer, 
when the capital sentence passed upon the 
prisoner was commuted by the Secretary for 
Scotland on the report of three eminent ex- 
perts sworn to secrecy, will be avoided; and 
when effect is given to belated pleas of in- 
sanity, the public will at least know the 


reason why. | 
Lex. 
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BRACTON AND HIS RELATION TO THE ROMAN CIVIL LAW. 


By W. W. EpwarbDs. 


D Vedas treating of the acquisition of 

ownership by Inheritance and by 
Testament, which, owing to the feudal char- 
acter of the property of the deceased, was 
considerably modified, and in some respects 
different from the Roman law on the same 
subject, he treats of the rights of the feudal 
lord on the death of his tenant, such as the 
custody of his heir, maritagium, etc. He 
next treats of ante-nuptial donations and 
dower, with which he closes his title, ‘“ Of 
Acquisition of Ownership of Things,” and 
Book II. The various distinctions which he 
makes between maritagium, dos, rationabilis 
dos, and how they differ from the dos of 
the Roman law, is curious, and is reserved 
for future consideration. 

Book III. opens with the subject of Ac- 
tions, — what is an action, how actions arise, 
how they are divided, how propounded and 
entered, how established and proved up. 
Bracton defines an action to be nothing else 
than the right of pursuing in a court of jus- 
tice what is due to one. This definition is 
copied, with the exception of one word, from 
the Institutes of Justinian (I. 4, tit. 6, 1. 1). 

The different word that Bracton substi- 
tutes is a/icui for sibi of the Institutes. I will 
observe here, in passing, that he often, even 
when professing to quote the civil law, substi- 
tutes a different word or two in a sentence, as 
on fol. 114, — rarely ever being literally cor- 
rect, although the signification is the same. 
Whether this arises from carelessness, or 
from the fact that the ancient copies of the 
Institutes, Pandects, and Code in use in 
Bracton’s time were slightly different from 
those now in use, I am unable to say ; but it 
is certain that in Bracton’s time (A. D. 1250) 
the Corpus Juris had not been collated and 
put into its present form, and the verbiage 
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of the copies used by him might have been 
slightly different from those now in use. 
But be this as it may, in this particular defi- 
nition of action, which he proceeds to dis- 
sect and to explain all its different terms, 
when he comes to explain the term god 
alicut debetur he uses the word sibi (“ guod 
sibi debetur’”’) instead of alicuz, thus making 
his definition “Actio uthil aliud est quam 
jus persequendi in juditio, quod sibi debe- 
tur,’ —the same as that of the Institutes- 
Having thus dissected his definition of an 
action and explained the signification of its 
various terms, he proceeds to show how 
actions arise, and that they arise from pre- 
ceding obligations: ‘“ That the obligation is 
the mother of the action, and is to be traced 
to some preceding cause, as either a con- 
tract or guasi contract, or to a malfeasance 
or guasi malfeasance. That actions ex con- 
tractu may arise in many ways; as by con- 
vention, or from interrogations and responses, 
or by conception of words, which brings the 
wills of two persons into a common consent, 
as in case of pacts, — agreements which are 
sometimes nude and sometimes vested ; and 
that if they are nude no action arises, — for 
ex nudo pacto non nascitur actio.” By con- 
ventions, above, he means valid agreements ; 
and by interrogations and responses he 
means the Roman stipulation, which was 
always contracted by question and answer, 
and anciently in the Latin language only ; 
and by conception of words he means agree- 
ments made in other forms in a valid man- 


| ner. Pacts were either zude or vested, — 


that is, clothed with some subject-matter or 


| consideration to act on, and with binding 


force. All these kinds of actions were 
civil. 
“Obligations also arose from malfeasances 
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or quasi malfeasances. From malfeasances, 
as in cases of delicts and injuries, of which 
there are many kinds ; as, if any one should 
commit the crime of injury to majesty (lzesze 
majestatis), homicide, or theft, etc. They 
arose from quasi malfeasances, as if a judge 
knowingly should make an erroneous judg- 
ment, he would seem to be bound guasi er 
delicto, but because he is not positively 
bound either ex maleficio or ex contractu, 
and is considered to have erred somewhat 
from want of skill, he therefore appears to 
be bound quasi ex maleficio.” 

In Chapter IIT. he treats of the division of 
actions, of which he says the first division is 
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that some are 7” rem, some are in personam, | 
and some are mixed. Of personal actions, | 
some are civil and some are criminal, etc. ; | 
so some arise ex contractu or quasi, or ex | 


maleficio or quasi. A personal action ex con- 
tractu arises when any one is bound for giv- 
ing or doing something against him who has 
contracted, and his heirs, unless it be penal ; 
and such are called native (nativz) actions, 
because they are born of contracts. Nearly 
all personal actions are ex contractu ; as, the 
mutuum, the commodatum, the depositum, 


mandatum, exemptio venditio, locatio, et | 


conductio. Of personal actions which arise 
ex maleficio, some are prosecuted for a pen- 
alty only, as the action of theft (actio furti) ; 
but others are prosecuted for the thing itself 
and the penalty also, as the actio vi bonorum 
vraptorum, and are therefore twofold, be- 
cause they seek both the thing and the pen- 
alty, and are therefore both in rem and in 
personam; and when they are in one aspect 
of the case persecutory of a thing, they are 
brought against all persons who are able to 
restore the thing (the possessors), whether 
the possessor is the spoliator or another ; 
but those that are penal can be only brought 
against the wrong-doer.”’ 

It will be observed that the distinctions 
lastly above made are clearly from the 
Roman law, and that the action zz rem of 
Bracton is not the present common-law 
action against the thing z¢se/f, but the civil 
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law in rem actio, which is brought against 
the possessor of the thing for the recovery 
of the thing itself; such are real actions. 
The action in rem, Bracton says (fol. 102), 
is that given against the possessor who pos- 
sesses in his own name, and not in the 
name of another; because he has the thing, 
or is able to restore it. It is given to him 
who claims the thing to be his and seeks 
the thing itself, and not its value or a sim- 
ilar thing. 

As, if one claims from another a certain 
thing, as a farm or land, and claims that he 
is the owner, and pursues the thing itself, 
and not the value of it, from one not per- 
sonally bound to him, the action or plea is 
in rem; and that whether the plaintiff prose- 
cuted for the thing in his own right or in 
the right of another thing which he pos- 
sessed, — as religious persons or rectors in 
the name of their church, as for something 
in common, — or whether he seeks the prin- . 
cipal thing or something belonging to it, — 
as when one claims an advowson of some 
church, or a common of pasture or a right 
of way (ire vel agere), or some such thing, 
which consists in a right, the plea or action 
would be in rem. Thus the action in rem, 
as defined by Bracton, was brought to 
recover a thing or a servitude or easement. 
Such was the nature of the action called in 
rem, of the Civil Law. Where the thing 
demanded is a movable, Bracton says, the 
action or plea (placitum) should be both 
in rem and in personam; that the thing 
may be recovered, or, in default thereof, the 
value of it; and that he should set forth 
his action thus: “I demand of such a one 
that he restore to me such a thing, of such 
a value;” or, “I complain that such a one 
unjustly detains from me or has robbed me 
of such a thing of so much value;” other- 
wise the vindication of a movable thing, the 
value not being fixed, would not be good. 
In giving examples of the action in rem, 
Bracton gives only cases where an im- 
movable or a servitude attached to an im- 
movable is claimed, and makes a distinction 
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when a movable thing is claimed in this, — 
that the value of the thing should always be 
stated and sued for in case the thing itself 
could not be delivered, then the value would 
be decreed to plaintiff; thus being an ac- 
tion both in rem and in personam, or a 
mixed action, as Bracton called it. By the 
Civil Law both land and personal property 
could be recovered by the in rem actio. 
And the Civil Law did not anciently recog- 
nize the mixed action as a proper class, but 
they are often mentioned as a kind of action, 
and only admitted the two classes, in rem and 
in personam. (Gaius, Com. book iv. sec. 1.) 

He also informs us that actions are in du- 
plum, in triplum,in quadruplum, etc., precisely 
as in the Institutes. (Fol. 103, J 6.) So, also, 
he defines the confessory and negative ac- 
tions (fol. 103, {J 7), evidently taken in toto 
from the Civil Law. (Inst., book iv. tit. 6, 
§ 2.) In like manner, he also tells us that 
out of malfeasances certain actions arise, 
such as the condictio rei furtive, actio vi 
bonorum raptorum, actio legis Apuliz et 
injuriam. All these are well-known actions 
or condictions of the Roman law, as well as 
the condictio certi ex mutuo. In the Civil 
Law, actions in personam were called con- 
dictions, and had various names, according 
to the object sought to be obtained through 
them ; as, the condictio indebitati, condictio 
furtive, condictio ob causam datorum, etc. 
Bracton (fol. 103 b) tells us that actions 
arise from various obligations, er contractu, 
and that the obligations, as before explained, 
arise or are contracted, some through the 
thing itself, some by words, some by writing, 
and some by consent. This is evidently 
copied from the third Book of the Institutes, 
title 14, § 2, where the same definition is 
given in the same order, and in nearly the 
same words. 

By the Civil or Roman law, obligations 
arising from contracts were contracted in 
four modes; namely, Re, aut Verbis, aut 
Litteris, aut Consensu, and which are thus 
explained. 

1. In many conventions the obligation 





and action are not founded upon reciprocal 
assent, but, without the formality of words 
of the obligation, they are founded through 
that which one gives or does for another, 
which the other must return, or for which 
he must do something else. This is what 
the Romans term odligationes que re con- 
trahuntur. (Mackeldey, § 429.) These con- 
tracts are of two kinds. Some of them have 
a particular name, and produce an action 
bearing the same name; these are termed 
nominate contracts, and always have for 
their object the return of a particular or 
certain thing, — the thing given. Others, 
with the Romans, have no particular names, 
and produce only an action prescriptis verbis, 
introduced subsequently to the mentioned 
particular actions. These kinds of con- 
tracts were called zanominate contracts, and 
sometimes proceed for the return of the par- 
ticular thing, and sometimes — mostly, per- 
haps — for a designated counter-performance. 
These were ¢he two kinds; and when the 
stipulations were for a counter-performance, 
or a performance by the other party, which 
did not fall within the definition of the con- 


| sensual contracts, they were called innomi- 


nate or nameless, and were classed as four 
in number; namely, do ut des, do ut facias, 
facio ut des, facio ut factas. 

The nominate contracts were such as 
loan, .commodatum, deposit, pledge, etc. 
The innominate contracts were commission, 
an exchange, etc. 

2. Verbis, or obligations from words. 
These obligations were contracted by the 
use of certain set forms of words, as, ‘‘ Do 
you undertake?” (Spondes?), “I do under- 
take” (Spondeo), etc., which were called 
stipulations. 

3. Litteris. These were contracts, made 
in writing, of various kinds. 

4. Consensu. These were contracts made 
by consent of the parties, as in buying and 
selling, letting and hiring, partnership, and 
mandate. 

Now, Bracton refers to all this as law, 
without any reference to his authority what- 
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ever. He goes on to tell us that under the 
first class of contracts, or ve, the condictio 
certi de mutuo could be brought. That is 
just what the civil law prescribes as the 
proper action. He also informs us that the 
condictio certi can be brought in every case 
where a certain thing is demanded to be 
restored, whether by a certain or an uncer- 
tain contract; by which he means either 
under a nominate or innominate contract. 
This also is according to the civil law. In 
certain cases in innominate contracts, where 
a certain thing was sought to be returned 
rather than the performance of the stipula- 
tion, instead of adopting the action prescrip- 
tis verbis, a condiction could be brought, — 
usually the condictio ob causam. He next 
says that there are four kinds of contracts 
which give rise to the condictions of this 
sort, and gives the four classes of innomi- 
nate contracts, do ut des, do ut facias, facto 
ut des, facio ut facias, as above set forth, in 
the same order and in the same words as 
given in the Pandects (see ff. 19, 5, fr. 5 in pr.) 
and by all the civil law writers. In all of 
this portion of his work he is simply ex- 
pounding the Roman law, but without the 
least reference to book or title or any other 
source or authority whence he derives his 
law. 

The petitoria hereditatis actio is that 
which is brought for an. inheritance, and is 
brought by those to whom a mere right has 
descended from their ancestors, as by the 
nearest heirs. 

The possessory action or demand (petitio) 
for an inheritance is to recover one’s own 
possession, and which is called actio unde 
vi, is that by which a person ousted of his 
possession is restored to it, and may be 
called an assize of novel disseisin. So, in 
like manner, the demand of the possession 
of another,— that is, of a thing formerly 
possessed by another, as one’s ancestor, — 
by some tenant whose ancestor died seised 
as of fee, and which is called actio quorum 
bonorum, or assise mort de ancestor, is called 
a possessory action. 





Here we find the petitory and possessory 
actions of the Roman law in force in Eng- 
land. Bracton calls the process actio unde 
vi and actio quorum bonorum, which were 
termed interdicts in the Roman law; and 
although they had the force and effect of 
actions, were not such technically, but in 
the modern civil law are termed actions. 
The possessory action to recover one’s own 
possession of property, or the interdict unde 
vi, is called by the Norman name of assize 
of novel disseisin ; and the interdict quorum 
bonorum is also changed in name to assize 
of mort de ancestor, but the nature of the 
action and its use are but little changed. 

In his Chapter IV., fol. 103 b, Bracton 
lays down the law of actions arising er male- 
fitio. He says the actio or condictio furti is 
brought by the owner of the thing against 
the thief and his successor, and against all 
detainers of the thing. The actio vi bono- 
rum raptorum is given to the owner of 
things for movable things taken away by 
force or robbery, or to him from whose 
custody they were surreptitiously taken, 
when he has settled with the owner so as to 
be entitled to sue. Thus he goes on to 
define the following actions, all of which he 
defines according to the Civil Law; to wit, 
Actio legis Aquiliz, Actio injuriarum, Actio 
quod metus causa, Actio dolo, Interdict 
unde vi, or assize of novel disseisin ; Inter- 
dict quod vi aut clam; Interdict de itinere 
actuque, in which he refers to the przetor. 

The Civil Law was the source from which 
Bracton derived most of his law on actions. 
In fact, on fol. 114 he explains the preju- 
dicial actions, and also concurrent actions, 
— in which, if more than one is brought for 
the same thing, the plaintiff can be forced 
to elect; and here he for a rarity cites the 
Pandects several times. His mode of cita- 
tion is different from the old Continental 
writers. Thus, he cites Dig. book xiv. title 
4, law 9, § 1, as F de tributoria actione, L 
quod in herede, ff. Eligere, which Conti- 
nental jurists formerly would cite as 1. 9, 
§ 1, ff. de tributoria actione. His mode of 
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citation is very difficult to a person not very 
familiar with the Justinian Digests, as the 
only clew he gives to his cited law is the 
first words of the title, law, and paragraph, 
without any numbers. 

From actions in general he passes to 
criminal actions and offences in particular, 
under the title De Corona, or Crown Law. 

In his fourth book he passes to particular | 
civil actions, which he gives under their | 
Norman French names of Assize of novel | 
disseisin, or nove disseysinz ; Assisa ultimz 
presentationis ; Assisa mortis antecessoris ; 
Assisa utrum, etc. ; and Essoins, Defaults, 
and Warranty, when he treats of defences to | 
actions in general. Leaving for the present 
the questions of special actions for future | 
consideration, let us consider the law of 
defences to actions, as expounded by him, 
and compare it with the Roman civil law. 
While the Roman lawyers made a distinc- 
tion between actions and defences allowed 
by legislative enactment, which they called 
the civil law, and those allowed by the 
pretor, by his interdict and authority, I 
make no such distinction, as they were prac- 
tically equally effective, and constituted the 
Roman law and practice; hence the whole 
is termed the civil law herein. 

A brief outline of the Roman mode of 
defence to an action will enable us to com- 
pare what Bracton says on the same subject 
more easily. An action may be defended 
by denying the material facts upon which 
the action is founded (traverse denial), or 
by alleging other facts to show that the plain- 
tiff either originally had no right of action | 
or that his right subsequently ceased ; or he | 
may allege a right by virtue of which he can 
demand that the plaintiff be nonsuited, even 
if his action was founded on a subsisting 
right. 

These last two modes are termed confes- 
sion and avoidance in the common law of 
the present time, but in the Roman law 
they were termed exceptions. The division 
of exceptions into civil and pretorian, or | 
honorary, need not be here considered, as it 





applies more to their origin than effect. In 
regard to their effect, they were divided into 
peremptory and dilatory. The peremptory 
or perpetual exception was one which 
(wholly or partially) perpetually destroyed 
the action. The dilatory or temporary ex- 
ception only delayed the action, and was a 


_temporary defence. Where an agreement 


is made not to sue within a certain time on 
a contract, and the plaintiff sued before the 
expiration of that time, the defendant could 


| plead the exception pacti conventi, — that is, 


that plaintiff had agreed not to sue until the 
expiration of the given time; this is a dila- 
tory exception. So objections to the juris- 
diction of the court or the competency of 
the judge are pleaded by way of dilatory 
exception. 

Where a person is compelled through 
fear to make an improvident contract, he 
may when sued on the contract plead the 
peremptory exception guwod metus causa, — 
that he was compelled through fear to make 
the contract. 

In like manner fraud may be pleaded to a 
contract by the exception do/i mali; and 
that a former suit on the same cause of 
action had been determined, by the excep- 
tion ret judicate; and there were many 
other exceptions in the Roman practice. 

Sometimes an exception prima facie may 
seem good, which in fact is destroyed by 
some other cause not apparent, in the same 
manner as an action prima facie good is 
destroyed by an exception; and then the 
plaintiff must be allowed to set up such ob- 


| jection, which is called a replication ; and if 


the defendant has any answer to make to 
this replication, it is called a duplication, 
and the reply to that is called triplication, 
and then comes the quadriplication, and so 
on, until the pleadings were made up before 
the przetor, and the issue sent before a 
judge appointed by the przetor to be tried. 
Such was the Roman practice; and the 


_making up of the issue (litis contestatio) 


before the praetor, and the formula drawn 
up by him, directing the jwdex what to try, 
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resembled the old English Breve or Writ, 
which stated the form of action and matter 
to be tried, and was probably derived from 
the practice of the prztor. 

Let us now see what Bracton says about 
exceptions in Book V. fol. 399 b and 400. 
He asks what is an exception, and how di- 
vided. He answers that an exception is the 
elisio, or crushing out, of an action, by which 
the action is destroyed or put off, —delayed. 
Exceptions are thus divided: some are dila- 
tory and some peremptory. Some dilatory ex- 
ceptions are peremptory of the jurisdiction 
and dilatory of the action. In like manner, 
some are peremptory of the writ, and dila- 
tory of the action. Some exceptions are 
general to all actions, and some are special, 
and available only against particular actions ; 
for every action has its own appropriate 
exception, according to the form of the ac- 
tion, —as may be seen in the assize de 
ingressu. General exceptions apply gen- 
erally to all actions; as, the exception to 
the jurisdiction,.or to the person of the 
plaintiff, or-to the writ, and the exception 
which arises from time or by reason of the 
place, and which are dilatory of the action, 
and quasi extra actionem, and while they do 
not destroy the action, they delay it for the 
time. Some exceptions are to the jurisdic- 
tion of the court, and some to the authority 
of the judge to try the action or suit. Some 
are against the person of the plaintiff. Such 
exceptions as are to the writ must be urged 
in the beginning of the suit, or they will be 
deemed to be waived; others may be pleaded 
after view made. And as it is necessary, in 
order to propound and prove an action, that 
it should prima facie appear to be just, so it 
behooves that an exception should appear to 
belong to the exceptor, the same as an action 
belongs to the plaintiff. And as exceptions 
do not always avail against all actions, it is 
necessary that the plaintiff should have the 
power of replying to the exception; as if 
one should sue, the defendant may set up 
by exception a subsequent pact, that the 
plaintiff should not sue, against which 
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plaintiff may reply a still later pact that 
he might sue. And so of other matters 
destroying an exception; this is a Replica- 
tion. To the Replication succeeds the 
Triplication, and to the Triplication the 
Quadruplication ; and so on, in infinitum. 
Thus it may be seen that an action which 
at first appeared to be good may be over- 
turned by an exception, and that an ex- 
ception apparently good may be overturned 
by a replication, and so on. One may use 
several different dilatory exceptions at the 
same time; but if he has several peremptory 
exceptions, he only ought to propound and 
prove one. 

As was said above, of several concurrent 
actions the plaintiff only ought to propound 
one, so the defendant, if he has several 
peremptory exceptions, and propounds two 
or more, if he fails in proof of one, he may 
have recourse to the other, and so defend 
himself with many sticks ; which ought 
not to be, when the proof of one ought to 
suffice him. The only difference in the 
English mode of pleading defences to be 
observed is that the objection to the repli- 
cation in the Roman law is called duplica- 
tion, while Bracton calls it triplication, etc. ; 
and that Bracton states that only one per- 
emptory exception can be pleaded in bar 
of an action, while the Roman law admitted 
several. 

I have, at the risk of wearying the reader, 
gone over the dry details of the Roman law, 
and the law of Bracton, to show their mani- 
fold similarities and identities. To enlarge on 
this by citing many other points and details 
would be unprofitable. Enough has been 
shown, I think, to satisfy the careful reader 
that the system of pleading in England in 
Bracton’s time and long previous was the 
Continental system, derived from the Roman 
law; and that afterwards, when the proceed- 
ings of the courts were conducted in French, 
the names of the different pleadings were 
called by French names, and the old Latin 
names dropped. Mr. Serjeant Stephen seems 
to be of this opinion. (See Stephen on Plead- 
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ing, Appendix, note 35.) Hallam, in his “ His- 
tory of the Middle Ages,” p. 1045, note 4, 
says: “ No early lawyer has contributed so 
much to form our own system as Bracton ; 
and if his definitions and rules are some- 
times borrowed from the Civilians, as all 
admit, our common law may have indirectly 
received greater modification from that in- 
fluence than its professors were ready to 
acknowledge, or even than they knew. A 
full view of this subject is still, I think, a 
desideratum in the history of English law, 
which it would illustrate in a very interest- 
ing manner.” Hallam admits that he him- 
self, in deference to English notions, formerly 
deprecated the study of the civil law too 
much. I think the probability is greater that 
Bracton modified the English law by incor- 
porating in it mew and feudal ideas than by 
importing into it the xotions. of the civil 
Jaw, and that the common law after Bracton 
was less like the civil than before. It was 
about one hundred years before Bracton’s 
day that the great revival of learning and 
literature in Europe commenced, as well as 
the study of the civil law. Books were very 
scarce; and the Justinian collections of law 
furnished not only law, but language and 
literature as well, to the students. The Latin 
language was the chief written language of 
Europe, and the Pandects and Code were 
studied for the sake of the literature as well 
as the law, and exercised a mighty influence 
on Europe; and it is extremely probable 
that the civil law, modified by the feudal 
law, was the common law of England as 
well as of France and Italy or Germany. 
England had been acquainted with the 
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Roman arms for more than one thousand 
years ; why should she be ignorant of the 
Roman law? Vacarius had. taught it at 
Oxford, and the opposition of the times to 
the teaching of this law was directed rather 
against the clergy than the law. We are 
told that the English barons in Parliament 
were unwilling to change the laws of Eng- 
land and adopt the civil law. What laws 
had they, that they were not willing to 
change ? So far as any sufficient or prac- 
ticable body of municipal law is concerned, 
neither history nor tradition has ever given 
us any intelligible account of these peculiarly 
English laws. 

Long previous to the time of Vacarius, 
we are informed by Tacitus that Agricola, 
the Roman Governor of Britain, taught the 
wild inhabitants to build femples, courts 
of justice, and convenient dwelling-houses. 
(Life of Agricola, chap. xxi.) 

The courts of justice (fora) were necessa- 
rily Roman courts, where the Roman law 
with suitable modifications was adminis- 
tered. The further fact that the civil law 
took root in Scotland and remains there to 
this day is also significant. The “common 
law” of Coke upon Littleton contains little 
more than the law of real estate under the 
feudal system, and not a general system of 
law. 

These researches conduce to the opinion 
that the law of England in Bracton’s time 
was nothing but the Roman law modified 
by the introduction of the feudal customs, 
and that there was no such thing in exist- 
ence as the common law of England, as a 
distinct system. 
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A SERIOUS PROBLEM. 


By Percy Epwarps. 


The difficulty in our profession is not so much to know the Law as to know where to find it. — 


SHARSWOOD. 


R. CHIEF-J USTICE SHARSWOOD, 
than whom no abler writer and lec- 
turer upon the code ethical has been pro- 
duced by this country, must have given 
expression to the above observation some- 
thing like twenty years ago. We assume, 
with the utmost confidence, that so great a 
jurist knew what he was talking about and 
meant what he said. This proposition of 
the difficulty of finding the law was un- 
doubtedly unfolded to the students of the 
University of Pennsylvania at one of his lec- 
tures while filling an engagement as Pro- 
fessor of Ethics in that institution. It 
meant much then; it means more to us poor 
disciples to-day. Even at this time when 
Sharswood was lecturing at Philadelphia, not 
more than two decades ago, there had not 
yet arrived the age of law-books, the great 
meteoric shower of law literature. 

There was atime when the people were 
satisfied with the law of the Ten Command- 
ments, and with Moses as their expounder. 
And even these were n’t found necessary until 
the devil entered into the computation as 
one of the prime factors, and took his posi- 
tion at the flies of “all the world a stage,” 
as manager thereof. Then fig-leaves and 
smiles were no longer considered de rigueur, 
and so passed on and off, and law-book 
writers and digesters came on. Not the law- 
book writers of to-day, mind you. But be- 
ginning with the overthrow of the kingly 
power some time along in the year 400 be- 
fore the advent of the Christ, a struggle be- 
tween the populas and the plebs in Roman 
history, the character of the law partook 
largely of a religious spirit. This character 
was rudely changed with the changing for- 
tunes of the patricians ; and when, at about 





this time, the f/eds got the upper hand, they 
got down to business and laid the founda- 
tion for Roman jurisprudence by the cele- 
brated Law of the Twelve Tables. Little is 
known of even the order or arrangement of 
this statute; but it was there at that time, 
and it laid the foundation for the observation 
of our own Sharswood, as above written. 

From the writings of various authors, we 
learn that the first three of these Tables 
treated of judicial proceedings; the fourth, 
of paternal power ; the fifth, of heirs, and the 
subject of succession ; the sixth, of property 
and possession ; the seventh, of buildings and 
fields; eighth, of iniuries to persons and 
property ; ninth, of public and political law; 
the tenth, the law relating to sacred rights 
and observances ; the eleventh and twelfth 
supplementary or amendments | thereto. 
In England and the United States the law- 
making power is conferred upon two distinct 
departments, — the legislative and the courts: 
the one making statute law ; the other con- 
struing it according to a rule or constitution, 
and establishing its dicta in its published 
opinions. The law of Rome grew up in 
exactly the same method, bya process about 
the same in its essential nature, although 
differing somewhat in external forms, —a 
portion statutory, and a portion (by far the 
greater) judicial decision, or what Bentham 
sneeringly called “ Judge-made law.” 

Along came Hadrian, about anno Domini 
130, and hired a lawyer by the name of Sal- 
vinus Julianus to rearrange the old twelve 
Tables, an edictum perpetuum from that time. 


| From thence the succeeding race of law- 


writers scribbled away 6n their labors and 


_ learning, torturing the profession with their 


\ 


treatises and commentaries. 
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During the following period of the Repub- 
lic down to the time of Cicero, we are told, 
“many of the ablest, best, and most learned 
citizens devoted themselves to the study of 
the law as a science and art. They formed 
a distinctive class, and were called jurts- 
consults and prudentes. They publicly in- 
structed students ; they were consulted by 
litigants, to whom they gave legal opinions. 
At this time they did not compose syste- 
matic treatises upon the law. The answers to 
questions put to them were termed responsa 
prudentium, and when cited to the courts, 
would undoubtedly be used with much ef- 
fect in determining the decision; and this 
effect depended upon the reputation of the 
person whose opinion was quoted. 

Soon after this came the class of legal 
writers who introduced the philosophic ele- 
ment, and thence came Justinian and the 
Digest. From the Pandects of Justinian, 
the Institutes and Codes, down through the 
jus civili, corpus juris canontci, and jus gen- 
tium, we find our way through early English 
history into the glorious Shakspearian age, 
when the versatile but classic Bacon, the 
acute Coke, and scholarly Blackstone were 
shining lights in legal literature in that most 
brilliant literary epoch the world has ever 
seen. At this time Coke says : — 

“‘ Reason is the life of the law; nay, the 

Common law itself is nothing else but reason.” 


Precedent was at this time getting a firm 
hold ; and books were beginning to multiply, 
although but slowly. We had passed the 


epoch in history when the people were con- | 


tent to accept the mere general assertion of 
such sentiment as expressed by Froude, that 


“ Our human laws are but copies, 
More or less imperfect, of the eternal laws, 
So far as we can read them ;” 


and if the time had not come when “ lawyers 
are made in a day,” it might with truth be 
said that the time would soon arrive when 
law-writers would spring up ina day. 

Up to this time, certainly, it had been 


deemed sufficient ‘“‘to know the law;’’ and 
are we not to attribute to this same suffi- 
ciency in the lawyer, rather than to any 
ability to act in the capacity of a search-war- 
rant, such an appointment as that which the 
Princess of France gave to her counsellor 
Boget, in the words of Shakspeare, — 


** Bold of your worthiness we single you 
As our best moving, fair solicitor ;” 


or was this all “ love’s labor lost” ? 

What a time, a glorious time in the world’s 
history this is! The age of Sentiment, Poe- 
try, Art, Philosophy, “ yet glowing with the 
sun’s departed beams.” 


“ Quod satis est cui contigit, nihil amplius optet.” 


But the dogs of war and rebellion are 
again let loose, and Courage “stalks with 
Minerva’s step where Mars might quake to 
tread.” Kingdoms crumble like the potter’s 
clay that has not been hardened with fire. 
Revolution is the order of the day. A fear- 
ful time, when the heavens seem to meet the 
earth in awful strife, and then, like the storm- 
cloud that obscures the vision of us poor mor- 
tals at times, rolls aside, and we emerge into 
the beautiful sun-born morn of a new era. The 
beautiful creation from the ruins of the Past, 
the Republic, child of Destiny, born to out- 
shine its parentage, and to shed the effulgent 
rays of its splendor upon the nations of the 
world. And it is right here where “ it is not 
so much to know the law as to know where 
| to find it,” is first brought to our notice. 
That is, a lawyer may know the principle, 
the reason upon which such a principle is 
based, and yet he is not strong in his posi- 
tion until he knows just where that book 
authority for his principle is to be found, 
and may be read toa sceptical court. The 
difficulty is not lack of ability on the part of 
the court, or erudition on the part of the 
counsellor ; but the multiplied phases of 
cases, the vast increase of legislative acts, 
together with the many conflicting revised 
| and overruled opinions of State and Federal 


| Courts, have made the practice a veritable 














XUM 





XUM 





maelstrom, into which the hapless practi- 
tioner plunges in search of the precious 
jewel, —a paraliel case. Decisions of State 
courts in the United States multiplied an 
hundred fold; selected cases, with all the 
latest modern improvements; a score of 
text-books on practically the same general 
subject, although all claim to be different; 
digests that digest, and some that do not, — 
all claiming the most perfect exactness as 
to citations, with expensive additions and im- 
provements in the way of “ cross-references,” 
“nice classification,” ‘topical annotations,” 
“ together with notes of English cases, mem- 
oranda of statutes, annotations in legal peri- 
odicals, etc. ; a table of the cases digested, 
and a table of cases overruled, criticised, fol- 
lowed, distinguished, etc.” ; and as a grand 
finale to all this, a million foot or side notes 
of cases which thresh out the old straw 
again. And then the works on special sub- 
jects and special jurisdictions, the multi- 
plicity of courts and commissions, and the 
consequent difficulty of defining jurisdiction 
thereof. 

A short time ago an injunction was sued 
out of one of the many courts at Detroit, 
Mich., to restrain and enjoin a man from the 
use of his mouth in swearing by note, for his 
own immediate and particular enjoyment it 
appeared, and as he had long been in the 
habit of doing without let or hindrance. 
But his tones had lost their whilom sweet- 
ness, and had become “harsh and discor- 
dant” and annoying to his neighbors. A 
plea to the jurisdiction of the court brought 
out an elaborate discussion of the right by 
an earthly court to deprive a man of the use 
of his voice. The court, however, we may 
add, overruled the objection to his jurisdic- 
tion, and put a quietus on that voice. 

And the awful conflict of authority that 
struck the puzzled, or dazzled rather, attor- 
ney when he appeared before a country 
justice in one of the interior counties of 
Michigan for the purpose of objecting to the 
jurisdiction of the court. Mr. read the 
statute in such case made and provided, 
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when Mr. Justice, looking him squarely in 
, is that all the law 
you have on the point?” Informed that it 
was, he replied, “ Then I decide against you, 
six.” 

But now, seriously, if Mr. Justice Shars- 
wood was right in his proposition that “to 
know the law ” is not so difficult “as to know 
where to find it,” at this time so long ago, how 
much more force is there in that expression in 
this age of law-book writers! Law-books have 
come down upon us in the past decade in a 
perfect shower ; and the lawyer of means to- 
day is in greater risk of having too many 
books than of not having enough, and the 
needy lawyer is a good deal puzzled in mak- 





| ing his selections from the many really good 


works that have been published. 

How much we hear nowadays of “ current 
case law,” and “case winners,’ and ‘case 
lawyers,” “annotations” and “annotated 
cases”! These are surely products of the 
times, and by their exceeding particularity 
and observance of detail, the difficulty 
spoken of by Sharswood is multiplied ten- 
fold. We should indeed be wanting in grati- 
tude for the work accomplished by a large 
number of able writers of our time, did we 
fail to properly appreciate the onerous and 
exacting work necessitated in these digests 
and annotations. We must not ascribe 
added difficulty to this problem, by reason 
of the work of digesting and annotating. 
No: this work, if well done, is our salvation. 

Questions and phases of questions are 
multiplying in the courts at an astonishing 
rate. Law journals help to set the pace by 
propounding such questions as involve the 
importance of acts of !“ Rats in the Law of 


| Torts,” as a kindred condition, with God and 


| the public enemy, in relieving from responsi- 


bility. The Supreme Court of New Mexico, 
in the case of Ellis v. Newburgh,? found it 
necessary to pass upon the doctrine of the 
“ Faithists,’ and to review to some extent 
their Bible, known as the “ Oahspe,” which 


1 New Jersey Law Journal. 
2 Central Law Journal. 
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pretended to give a sacred history of the 
earth, and the choosing of a God by ballot. 
The society was incorporated under the 
name and style of the “ First Church of 
Tae.” One of the fair members of this society 
composed some touching and alleged beauti- 
ful lines. The court held that she could not 
be convicted for this, since not a party to 
the action. Nellie Jones was the name of 
this sweet singer; and the court says: 
“ When the plaintiff and Nellie Jones formed 
their inner circle, and like the morning stars 
sang together, it matters not whether they 
kept step to the martial strains of Dixie, 
or declined their voices to the softer melody 
of ‘Little Annie Rooney,’ the plaintiff be- 
came forever estopped from setting up a 
claim for work and labor done, nor can he 
be heard to say that he has suffered great 
anguish of mind in consequence of the dis- 
honor and humiliation brought on himself 
and children by reason of his connection with 
said defendant’s community. His joining in 
the exercises aforesaid constitutes aclear case 
of estoppel in Fac.” So we see what phases 
of humanity’s troubles come before the court, 
and serve to establish precedent. 

The courts nowadays seem to require a 
great display of law-books before them. 
Precedent and parallelism rule the times. 
Recently, as told by the “Green Bag,” a 
lawyer walked down the street with his arms 
filled with a lot of law-books. A friend 
meeting him remarked, pointing to the 
books, — 

“ Why, I thought you carried all that stuff 
in your head ?” 

“TI do,” quickly replied the lawyer, with a 
knowing wink. ‘“ These are for the judges.” 

Plautus says, “ You know not what a tick- 
lish thing it is to go to law;” and verily, my 
brethren, the force of such an assertion is 
getting to be felt more and more. 

Now, why this is so is food for thought. 

There are comparatively few great princi- 
The law, while progressive in 
Then why this 


ples of law. 
a sense, is an exact science. 








confusion? Why cannot cases be decided 
along great principles of law and equity ? 
Why need there be so much sophistry and 
technicality? Mind you, no attempt is in- 
tended here to introduce reform discus- 
sion. The writer is not so sure that any re- 
form is called for by the exigencies of the 
case. 

It occurs to me here that this very fen- 
chant of lawyers for sophistical reasoning and 
“hair-splitting,” to use a vulgarism, may be 
the first cause of the multiplicity of law 
books and reports. Thus it is that we are 
overwhelmed with law literature; and the 
poor and rich practitioner alike are dazzled 
with the array, and confronted with the dif- 
ficulty of knowing where to find the law 
among this “ mob of a million feet.”’ 

But the writer is well aware that he who 
complains of an existing error or evil of this 
kind should have something to offer by way 
of a corrective or substitutive measure, in 
order to relieve him of the charge of being a 
mere faultfinder. 

In the first place, this article makes no 
complaint by intention. We are impressed 
with the importance of this assertion of Mr. 
Chief-Justice Sharswood, and we are curious 
about it. Is this difficulty going to require 
lawyers to become walking editions of ency- 
clopzedic information, and pocket editions of 
the “Digests of all the reports of all the 
courts of last resort, of England and Canada 
as well as the United States, together with 
most of the intermediate courts of the United 
States, with copious references to articles in 
law journals, and a “ bird's-eye view” of 
everything else outside of these? If so, then 
possibly the time may come to which Taci- 
tus refers when he says, “ The State is most 
corrupt when the laws are most multiplied.” 
At any rate, there will be less lawyers to 
“fret”? the State. The number of lawyers 
capable of succeeding as great depositaries otf 
legal lore, or rather under the new régime 
‘‘case law,” so called by courtesy of the 
bookmakers, “ case-winners,”” is limited. 
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OBSOLETE PUNISHMENTS. 


HE English criminal code has not 
always been the lenient thing it now 

is. Indeed —and it will, no doubt, surprise 
many good folk to learn it—up to the 
beginning of this century it was, as a great 
judge put it, “ savage almost beyond belief.” 


A man was sentenced to death or to trans- | 


portation for life for an offence for which he 
would now be let off with a month’s hard 
labor, —for such an offence as_ stealing 
forty shillings belonging to his master, 
stealing from a shop-door, stealing apples 
from an orchard, or the like. In Halifax, in 
the sixteenth century, when Harrison wrote 
his “Description of England,” there was a 
law, peculiar to the place, under which a 


man was executed by a kind of guillotine | 





for a theft of thirteenpence halfpenny or | 


upwards. It is the same Harrison who tells 
us that Henry VIII. hanged 72,000 “ rogues 
and vagabonds” during his thirty-eight 
years’ reign, and that in his own time 
(1577) the number of these unfortunates 
suspended per col/. averaged annually from 
three hundred to four hundred. Coin- 
sweaters were boiled in lead or hot water, 
or, if women, were burnt; pirates were 
hanged at low-water mark on the shore: 
and a brutal murderer was first of all 
half hanged, then had his bowels taken out 
before his eyes, and was afterwards drawn 
and quartered. 

Besides the severe criminal code, half the 
atrocities of which have been designedly 


passed over, there were a number of punish- | 


ments of a more or less humiliating character, 
for petty offences, — such, for instance, as 
night-walking, for which frightful /apsus a 





chaplain was once sent to the Tun, a round | 


prison on Cornhill; for selling goods after 
curfew had rung, for being a “common 
scold,” and for scandal-mongering and lying, 
— for which, the “Liber Albus” tells us, a 
man was once adjudged imprisonment for a 
year, and a day of the pillory once a quarter, 


for three hours, with a whetstone tied’ round 
his neck. The curious instruments devised 
for quenching the ardor of hot-tempered 
shrews were numerous. One was the brank, 
—a sugar-loaf-shaped cap, made of iron 
hooping, with a cross at the top, and a flat 
piece, also of iron, projecting inwards for 
laying upon the offender’s tongue, so that it 
should not wag, and that her head should 
not move. The brank was padlocked behind, 
and the woman led through the streets by 
an officer of the town, probably a beadle, 
until she began to show “all external signs 
imaginable of humiliation and amendment.” 
Equally efficacious was the whirligig, a large 
circular cage turning upon a pivot. It was 
(says Captain Grose) put on the heads of 
trifling offenders of all kinds, and not bawl- 
ing women alone, and was set a-whirling 
with great rapidity, “so that the delinquent 
soon became extremely sick,’ and was very 
glad to be released and taken home. The 
most noteworthy, however, of all the instru- 
ments designed for the correction of Eve’s 
offending daughters was the cucking or 
ducking stool, known also as the tumbrel 
and the trebuchet. A post, across which 
was a transverse beam turning on a swivel, 
and with a chair at one end, was set up on 
the edge of a pond. Into the chair the 
woman was chained, turned towards the 
water (a muddy or stinking pond was usually 
chosen for this purpose when available), and 
ducked half a dozen times; or if the water 
inflamed her instead of acting as a damper, 
she was let down rapidly times innumerable, 
until she was exhausted and _ wellnigh 
drowned. From the frequency with which 
we find it mentioned in old local and county 
histories, in churchwardens’ and chamber- 
lains’ accounts, and by the poets (Gay, for 
one, has a description of the process in his 
third pastoral, “The Shepherd’s Week ”), 
we shall probably not be wrong in conclud- 
ing that at one time this institution was 
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kept up all over the country. In Liverpool, 
according to the ‘“‘Gentleman’s Magazine” 
for 1803, it was not formally abolished until 
1776; but it was falling into desuetude more 
than thirty years before, when such an exhi- 
bition at Kingston-on-Thames was so novel 
that it could draw nearly 3,000 spectators to 
the scene. There is a good deal of humor 
in another of these queer obsolete punish- 
ments, —the drunkard’s cloak, with the 
invention of which the magistrates of Newcas- 
tle-on-Tyne, during Cromwell’s Protectorate, 
are credited. It consisted of a large cask 
with the bottom taken out, and with a hole 
in the top and one on each side for the to- 
per’s head and arms; and, equipped in this 
greatcoat, he was led through the streets 
until the looked-for signs of contrition 
appeared and he promised to give up drink- 
ing sack. 

Torture on a grand scale went out with 
Felton, the assassin of Buckingham, but 
torture on a small scale continued to be 
practised on military offenders down to the 
eighteenth century. The form most fre- 
quently resorted to was that known as the 
wooden horse, to ride which was the 
punishment accorded for petty thefts, insub- 
ordination, and so on. The wooden horse 
was made of planks nailed together so as to 
form a sharp ridge or angle about eight or 
nine feet long. This ridge represented the 
back of the horse, and was supported by 
four posts or legs about five feet high, 
placed on a stand made movable by truckles. 
To complete the resemblance with the 
noblest animal in creation, a head and tail 
were added. When a soldier was sentenced, 
either by court-martial or by his command- 
ing officer, to ride the horse, he was placed 
on the brute’s back, with his hands tied 


behind him, and frequently enough, in order | 
that a man was not unfrequently left to 
| stand in this position for half an hour, 


to increase the pain, muskets were fastened 
to his legs to weigh them down, or, as was 
jocularly said, to prevent the fiery, untamed, 
bare-backed steed from kicking him off. 
The gantelope, or gauntlet, was another 











military and naval punishment for theft. A 
man had to run the gauntlet of a long file of. 
his fellow-soldiers, each provided with a 
switch; and to prevent the sinner going too 
rapidly, and to see that no man, impelled by 
motives of friendliness or kindliness, failed 
to strike hard, a sergeant walked backwards, 
facing the said sinner, with a halberd 
pointed at the latter’s breast. After a 
lengthy experiment this was found to be 
inconvenient and degrading; so recourse 
was had to another method, — a variety of 
the same species of torture. The offender 
was tied to four halberds, three in a triangle 
and a fourth across. The regiment or com- 
pany then filed off; the cat-o’-nine-tails 
was placed in the hands of the first man, 
who gave the culprit a lash, and passed on, 
handing the cat to the second, who also 
gave a lash; and so the game went merrily 
on until the offence had been expiated. The 
picket, the last punishment of which I pro- 
pose to speak, was generally inflicted on 
cavalry and artillery men, and wasa singularly 
brutal bit of torture. A long post, near 
which stood a stool, was driven into the 
ground. The delinquent was ordered to 
mount the stool; his right hand was fast- 
ened toa hook in the post by a noose, drawn 
up as high as it could be stretched, round 
his wrist ; a stump, the height of the stool, 
with its end cut to a round and blunt point, 
was also driven into the earth close to the 
post, then the stool was taken away, and the 
sufferer had nothing to rest his bare feet 
upon but the stump, “ which, though it did 
not usually break the skin,” says Captain 
Grose, “ put him in great torture, his only 
means of relief being by resting his weight 
on his wrist, the pain of which soon became 
intolerable.’ One can very well believe 
him, especially when he makes the addition 


although the orthodox period of endurance 
was fifteen minutes. — //lustrated London 


News. 
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THE SUPREME COURT OF APPEALS OF VIRGINIA. 


HH. 


By S. S. P. Patreson, of the Richmond, Va., Bar. 


QO’ the 11th of May, John Coalter was 

commissioned by Gov. James Mon- 
roe to fill the vacancy caused by the 
resignation of St. George Tucker, and 
on Saturday, the 1st of June, he.took the 
oath of office. The Legislature confirmed 
the action of the Governor in the following 
December. 

The Court of Appeals has from the time 
of its establishment been the supreme civil 
tribunal ; since 1789 it has consisted of five 
judges (12 Hen. Stat. at Large, p. 764), with 
the exception of the period following the 
resignation of Judge Carrington, Jan. 1, 
1807, to the death of Judge Lyons, July 30, 
1809, during which time there were only 
four judges; and the period from the death 
of Judge Lyons until the 9th of January, 
1811, during which there were only three. 
John Coalter was an honored and respected 
judge of an old Virginia family. 

John W. Green, after the death of Judge 
Spencer Roane, was appointed to the vacancy 
Oct. 4, 1822,and took his seat on the 11th 
day of the same month. 

He died Feb. 5, 1834, and was suc- 
ceeded by William Brockenbrough, Feb. 
20, 1834. Judge Brockenbrough was a 
man of talent, who had the respect of the 
bar and the public. He did not live very 
long, having departed this life Dec. 10, 
1838. He was the father of Judge John 
W. Brockenbrough, Professor of Law at 
Washington College and Judge of the United 
States District Court. 

One of the ablest judges who ever sat on 
the bench in the Commonwealth of Virginia 
was Dabney Carr, appointed Feb. 24, 
1824, to supply the vacancy caused by the 
death of Judge Fleming. He was a son of 
the Dabney Carr of Revolutionary fame, 

46 


who died May 16, 1773, at the early age 
of thirty, and who was a rival of Patrick 
Henry at the bar, and a personal friend of 
Thomas Jefferson, having married his sister. 
Judge Carr was a man of keen feelings 
and brilliant mind. He died Jan. 8, 1837. 
He was but three weeks old at the death 
of his father. He was educated at Hamp- 
den-Sidney College, and after his return 
home read law in Albemarle County, where 
he met and became intimately acquainted 
with the celebrated William Wirt. They 
had access to the libraries of Thomas Jeffer- 
son and Dr. Gilmer. Carr began practice at 
Charlottesville, the seat of justice of Albe- 
marle, when he was about thirty-one. His 
practice was confined to that county for 
some time. But one morning Mr. Wirt rode 
up to his little office, and addressing him 


| by an appellation by which he was_known 
_ among his youthful friends, remarked, “ Well, 


Chevalier, I’m come to carry you to the 
State to-day,” meaning Fluanna County, then 


' and yet familiarly called the State of Flu. 





“ But,” said Carr, “I have no_ business.” 
‘‘Neither have I,” said Wirt. “ But I have 
not any money,” said Carr. ‘Nor have I,” 
said Wirt; “ but by going there we shall get 
both. I won’t be denied: you must go.” 
They went, and got both; and it is said 
that Wirt predicted that one day Carr would 
be on the State Supreme Bench, and that 
he (Wirt) would be President of the United 
States. He was once the nominee of a party 
for that great office ;! but the highest office 
he ever held was Attorney-General of the 
United States. Judge Carr’s profound inves- 
tigations of the questions which came before 
him for decision made him a great reputation 
at thetime. It is likely he will continue to 


‘1 Southern Literary Messenger, vol iv. p. 65 et seq. 
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hold that reputation, except on questions of 
mercantile law. 

In the relations of private life Judge Carr 
never had a superior. His gentleness of 
disposition and suavity of manners were on 
all occasions conspicuous. The integrity | 
of his life, and the spotless purity of his | 
morals and conduct commanded universal | 
respect. He is buried in Shockoe Hill 
Cemetery at _ Rich- 
mond. 

Richard E. Parker, 
on the goth of Febru- 
ary, 1837, was made - 
a judge to fill the va- 
cancy caused by the 
death of Judge Carr. 
He was a son of Judge 
Richard Parker of the 
first Court of Appeals. 
The son of Judge 
Richard E. Parker, 
Judge Richard Parker, 
now residing at Win- 
chester, Va., was the 
circuit judge who 
presided at the trial 
of John Brown in 
1859. 

Robert Stanard, a 
talented and brilliant 
lawyer of the city of 
Richmond, waselected 
to fill the vacancy 
caused by the death 
of Judge Brockenbrough, Jan. 19, 1839. 

Judge Stanard was a native of Spottsyl- 
vania County. He was born Aug. 17, 1781, 








HENRY ST. GEORGE TUCKER. 


and died while writing an opinion in Rich- | 


mond, May 14,1846. Mr. W. G. Stanard — 
a relative of the judge, to whom the author of 
this sketch is much indebted — says that after 
Stanard had been at the bar several years, 
his professional success had been so small, 
he wrote his father that it was evident that 
he had mistaken his calling; that he was 
unwilling longer to be dependent upon him, 
and that he wished to give up the bar. 


His father urged him to try for a while 
longer, and his practice soon increased. 
Though personally never a popular man, he 
held many public offices. He became prom- 
inent at the Richmond City Bar about the 
time that Wickham, Call, and their contem- 
poraries left the field to younger men. He 
was a member of the famous Convention 
of 1829-30. He made a great impression 
there. He spoke upon 
the basis of represen- 
tation, —the bow of 
Ulysses, which tried to 
its utmost the strength 
of every candidate for 
fame in that body. 
Though he spoke after 
Leigh, Upshur, Dod- 
dridge, and Chapman 
Johnson, he made a 
great impression. His 
mind was lucid and 
direct. Heunderstood 
no quibbling, and de- 
spised all sophistry. 
He carried his points 
by storm. He is 
said to have resolved 
in early youth to let 
alone declamation, and 
to rely solely upon 
common-sense. It is 
said that with the 
smallest ground to 
stand upon he could 
shake the strongest judgments of the gravest 
courts. Many may have surpassed him on 
the hustings or before a jury, but before a 
judge or judges his logic was overwhelming. 
Under a frigid exterior, he concealed a 
warm and generous heart. 

The vacancy created by the death of Judge 
Allen Taylor of the Seventeenth Circuit was 
filled in the year 1836 by the appointment 
of John James Allen, who lived in Clarks- 
burg, Harrison County, (then) Va. He was 
appointed by Wyndham Robertson, Esq., 


1 Southern Literary Messenger, vol. xvii. p. 152. 
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then Lieutenant and acting Governor of | 
Virginia, in place of Gov. Littleton Wal- | 
ler Tazewell, who had resigned in April, 
1836. The reputation of Allen as a | 
lawyer was comparatively limited, and he | 
was not well known outside of the counties | 
where he practised, and hardly at all in the | 
circuit for which he was appointed judge. | 
There was no little dissatisfaction at his | 
selection. He _ held 
his first court in Bote- 
tourt County, Sept. 1, 
1836. The grace and 
ease with which he 
presided made friends 
of every one from that 
time forward, and it 
was said that he wore 
his judicial robes with 
as much ease and 
dignity as if he had 
been born a judge. 
Naturally sedate and 
reserved in his man- 
ner, and _ ordinarily 
silent when in general 
company, he some- 
times madethe impres- 
sion that he was cold 
and distant. But in 
the familiarity of pri- 
vate life he was emi- 
nently kind, gentle, 
and communicative. 
He was born in Wood- 
stock, Shenandoah County, on the 25th of 
September, 1797, and was educated at 
Washington College, Va., and Dickinson Col- 
lege, Penn. Heread lawwith his father, and 
after obtaining his license, settled at Camp- 
bell Court House, Va., where he remained 
but a short time, removing in 1819 to 
Clarksburg. He married in 1824, and in 
1827 was elected to the State Senate, where 
he introduced a bill of great importance to 
what was then known as Trans-Alleghany 
Virginia, looking to the settlement of land- 
titles. The bill finally became a law, and 
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was a great relief to the owners of “ tax 
titles.” In 1834 he was the Common- 
wealth’s Attorney of Harrison, Lewis, and 
Preston counties, when he was elected to 
Congress. He was not a speaking member 
of the House, but took an active part in the 
national legislation of that period. He was 
a candidate, for re-election, but was defeated 
by Joseph Johnson, one of the most popular 
men in Western Vir- 
ginia, who was after- 
wards made Governor 
of the State. After his 
appointment as judge 
of the Seventeenth 
Judicial Circuit, he 
removed to Botetourt, 
and resided there un- 
til his death in 1871. 
For the first vacancy 
on the bench of the 
Court of Appeals after 
his appointment as 
circuit judge, he was 
a candidate, and was 
defeated by Robert 
Stanard by a vote of 
eighty to seventy-six. 
The two members 
from his own county 
voted against his pro- 
motion, for the reason 
that they did not wish 
him to leave the cir- 
cuit where he was so 
useful, and they did not wish to lose Mr. 
Stanard because of his acknowledged fitness 
for the position. The year following, — that 
is, in January, 1840,— he was again brought 
prominently into public view by being nom- 
inated for the United States Senate. [In the 
General Assembly of 1839-40 the state of 
political parties was somewhat peculiar. On 
joint ballot the Whigs and Conservatives (the 
latter being known as the special followers 
of William C. Rives, who had abandoned the 
Jackson party after “the removal of the 
deposits” in 1833) had a small majority, — 
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perhaps four or five; and they could have 
elected Mr. Rives to the Senate if all had 
united on him. But some _half-a-dozen 
Whigs, led by General Bayley of Accomac, 
persistently refused to vote for Mr. Rives, 
who was thought by these ¢mpracticables 
(as they came to be called) to have com- 
mitted the unpardonable sin in voting for 
Mr. Benton’s famous expunging resolutions. 
The protracted and bitter contest between 
Mr. Rives and John Y. Mason, the Demo- 
cratic nominee, was apparently to continue 
indefinitely ; so John J. Allen was placed in 
nomination, in the hope that he would unite 
the Whig factions ; but the highest vote he 
received was eighty to Mr. Mason’s eighty- 
one, with four scattering, and there was no 
choice by the Legislature. By the time the 





next Legislature was elected, — the same | 


year in which Benjamin Harrison so over- 
whelmingly defeated the Democratic or 
Van Buren party, —a vacancy had occurred 
on the Court of Appeals, caused by the death 
of Judge Richard E. Parker; and on the 
12th of December, 1840, Allen was elected 
without opposition to fill it. He rapidly 
gained a reputation for solid learning and 
ability as the associate of such men as 
Cabell, Brooke, Stanard, and Tucker. He 
survived all of his illustrious associates, and 
on the reorganization of the court after the 
adoption of the Reformed Constitution of 
1851, was made its President. Thereafter, 
as the senior judge on the bench, he guided 
its judgments until the close of the war in 
April, 1865, when he voluntarily retired to 
the shades of domesticlife. t1th and 12th 
Leigh, 1st and 2d Robinson, and the first 
sixteen volumes of Grattan’s Reports will 
transmit to future generations the deci- 
sions that will make the name of Judge 
Allen ever memorable in the history of the 
jurisprudence of Vriginia and of the whole 
country. He was a believer in the doctrine 
of secession; and for a very masterly state- 
ment of that view of the Federal Constitu- 
tion those interested in that once live issue 
may find his opinion on the subject in the 








January, 1876, number of the “ Southern His- 
torical Society Papers.” He was a firm 
believer in the Christian revelation, and at 
the advanced age of seventy-four, in child- 
like and humble reliance, he entered, full of 
years and full of honors, into the presence 
of the Great Judge of the quick and the 
dead. A tall and beautiful marble column 
marks the spot in which his mortal remains 
lie in Lauderdale Burial-ground, by the side 
of his father, Judge James Allen, his prede- 
cessor on the bench of the Circuit Court. 
Briscoe Gerard Baldwin, — a relative of the 
famous Joseph B. Baldwin, the author of 
“ Flush Times of Alabama and Mississippi,” 
which has grown to be one of the humorous 
classics of the American Bar,— the eldest son 
of Dr. Cornelius Baldwin and his wife Mary, 
who was a daughter of Col. Gerard Briscoe, 
of Frederick County, was born in Winchester, 
Va., Jan. 18,1789. After attending a private 
school he entered William and Mary College, 
where he was the fellow-student of John 
Tyler, William S. Archer, and others who 
afterwards held distinguished public posi- 
tions. After his return from college, by 
invitation of Judge William Daniel, Senior, 
the grandfather of United States Senator 
John W. Daniel, he went to Cumberland 
County, where Judge Daniel then resided, 
and studied law under his direction and 
advice. He made such rapid progress that 
he was licensed to practise before he had 
attained the age of twenty-one. He re- 
turned to Winchester, and remained some 
months ; but in 1809 removed to Staunton, 
and practised his profession with diligence 
and success until Jan. 29, 1842. He was 
elected a member of the Supreme Court of 
Appeals of Virginia,—a position which he 
continued to hold until his death, May 18, 1852. 
He married in 1811, and devoted himself ex- 
clusively to his profession and polite litera- 
ture. He had no taste for political life, and 
although eminently qualified for almost any 
public trust, and one of the most popular men 
of his day, he never sought to obtain any 
political office. He represented the county 
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of Augusta in 1818-20 and in 1841-42 in 
the General Assembly of Virginia. On the 
first occasion he was elected during his 
absence by a spontaneous uprising of the 
people, who did not wait to ask for his con- 
sent to serve. During his second term of 
service, and within a few weeks after he took 
his seat in the Legislature, he was elected to 
fill a place on the bench of the Court of Ap- 
peals;. He was a 
member of the great 
Constitutional Con- 
vention of 1829-30. 
At the bar he was 
able, eloquent, and 
skilful. In the early 
years of the century 
the Staunton Bar was 
one of the ablest in 
the Commonwealth, as 
it yet is. 

At that early day 
its four most distin- 
guished members were 
Chapman Johnson, 
Daniel Sheffey, John 
H. Peyton, and Briscoe 
G. Baldwin. In every 
important civil cause 
these gentlemen were 
arrayed —two and two 
— against each other ; 
and it was an intellect- 
ual treat ofahighorder, 
to witness the forensic 
contests of these giants in their profession. 
These tilts were always characterized by the 
highest courtesy. Judge Baldwin possessed 
great and varied intellectuai powers, which 
had been developed by careful and thorough 
culture. He was not only a learned lawyer 
but an accomplished scholar, and he always 
found time to keep abreast with the literature 
of the day. He had quick and keen percep- 
tions; a rich and poetic imagination, and 
tender sensibilities, which always brought 
him into close sympathy with the suffering 
and oppressed. His great efforts at the 
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bar often displayed wonderful versatility of 
talent. He would instruct and convince the 
court by his logic, and often delight all who 
heard him by brilliant sallies of wit, keen 
repartee, scorching denunciation of fraud 
and injustice, splendid declamation, and melt- 
ing pathos. One of his most wonderful 
achievements at the bar is recorded in 9 
Leigh, 434. He appealed, and rested on 
his petition for his 
brief in the Supreme 
Court of Appeals, un- 
supported by any ar- 
gument. Four out of 
the five judges decided 
the case against him. 
After several days he 
asked for a rehearing, 
and it was granted ; 
and on the rehearing 
the court reversed it- 
self by a vote of four 
to one! 

But his fame rests 
upon his ten years’ ser- 
vice upon the Supreme 
Bench. He deter- 
mined that whenever a 
cause came before the 
court in which ques- 
tions were presented 
where the law was ob- 
scure from conflicting 
decisions, he would en 
deavor to sift the mat- 
ter thoroughly so as to ascertain the true 
principles which should govern in all such 
cases. He carried this purpose into effect in 
the cases of Taylor’s Devisees v. Burnsides, 
1 Gratt. 169, and Overton’s Heirs v. Davison, 
1 Gratt. 217, on the doctrine in reference 
to real estate, — law of adversary possession ; 
and in the famous case of Davis v. Turner, 
4 Gratt. 422, he examined and repudiated 
the doctrine of fraud per se, deciding that 
retaining possession of personal property 
by the vendor after an absolute sale is only 
prima facie fraudulent, and allowing such 
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presumption to be rebutted by proof. He 
may be said to have codified the law on 
these subjects in Virginia, for these cases 
have never been questioned. 

His early death was a great loss to the 
State. In all of his relations his character 
was without spot or blemish. He was the 
father of Col. John B. Baldwin, one of the 
greatest orators the State ever produced, 
who at the beginning of the late war between 


the States, though he was no believer in the | 


doctrine of secession, went with the State 
out of the Union, because of his love for his 
own people. 

Judge William Daniel was born in Cum- 
berland County, Va., Nov. 26, 1806 ; educated 
at Hampden-Sidney College, he studied law 
in 1827-28, and, it is said, was licensed and 
practised before he was twenty-one, and was 
also elected a member of the Legislature and 
served while he was yet a minor. On Dec. 
15, 1846, he was elected a judge of the 
Court of Appeals; was re-elected by the 
people after the adoption of the Constitution 
of 1851, and served until 1865. 





His first | 


wife was Miss Sarah A. Warwick, a daugh- | 
ter of Major John M. Warwick, of Lynch- | 


burg. She was the mother of United States 
Senator John W. Daniel, the famous author 
of “ Daniel on Negotiable Instruments.” 
Judge Daniel died at Farmville, Va., March 
28, 1873. He was a very manly and gen- 
erous man, as his father, who was also a judge, 
was before him. The reports do not show it; 
but tradition says that while he was on the 
Supreme Bench engaged in hearing argu- 
ment in an aggravated case of assault, 
he said that the d—d lie was equivalent 
to the first blow. It is universally believed 
that he so ruled, and it has since always 
been regarded as the correct doctrine in Vir- 
ginia. No one questions its soundness, and 
in actual life it is accepted as the settled law 
of the Commonwealth. 

One of the most celebrated cases which he 
decided was that of Baker v. Wise, Governor, 
16 Gratt. 139. The constitutionality of an 
act of the Virginia Legislature of March 17, 


1856, entitled “ An Act providing additional 
protection for the slave property of citizens 
of the Commonwealth,” was drawn in ques- 
tion. Levi Baker was captain of a schooner 
called the “ Nymphus C. Hall.” The act im- 
posed a penalty for any vessel not owned by 
Virginians “ about to sail or steam from any 
port or place in this State for any port 
or place north of and beyond the capes of 
Virginia, to depart from the waters of this 
Commonwealth until said vessel has under- 
gone the inspection hereinafter provided for 
in this act, and received a certificate to that 
effect.” The penalty was $500 fine on the 
captain or owner of the vessel, and it was to 
prevent the escape of fugitive slaves. The 
action was brought for the benefit of the 
State by Henry A. Wise, Governor. The 
defendant pleaded Wi/ debet, on which issue 
was joined. The jury found for the plaintiff, 
and brought in a special verdict setting out 
the question of the constitutionality of the 
act, and submitting the matters to the court 
for decision. The case was very ably argued; 
a gentleman from Massachusetts, Mr. John- 
son, appearing, along with a number of resi- 
dent lawyers of distinction, for Baker. But 
the court held the act to be constitutional, 
and within the police powers of the State. 
Any one who will read the decision even 
on that vexed question will concede that it 
is ably reasoned and sound. Says Daniel, 


| Judge: — 





* The search is required in the case of a vessel 
bound north, not merely because of its being so 
bound, but because by reason of such destination 
the danger of attempted escapes through the instru- 
mentality of the vessel is enhanced. The discrimi- 
nation proceeds upon no preference of the ships or 
ports of one State over those of another, but upon 
motives of State necessity, actually existing or 
fairly supposed to exist, in the judgment of the 
Legislature.” 


The opinion was rendered at the April 
Term, 1861. 

R. C. L. Moncure, ofa distinguished family, 
came to the bar at the early age of twenty. 
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He soon attained the front ranks 
courts in which he practised. His first 
public service was in the General Assembly 
of 1849-50. His learning and accuracy as 
a lawyer so impressed itself upon that body 
that he was placed on the committee for the 
revision of the law, and discharged his duty 
with great satisfaction. On the occasion of 
the death of the venerable judge, Francis T. 
Brooke, on the 13th of 
March, 1851, he was 
elected to fill that va- 
cancy. The State Con- 
stitution was almost 
immediately after- 
wards changed, the 
judges’ commissions 
vacated, and they were 
required to be elected 
by the people. Under 
that Constitution he 
was elected one of the 
five judges by the peo- 
ple. He held the posi- 
tion up to the close of 
the war, when for a 
brief period he retired 
to private life; but as 
soon as the restored 
government was estab- 
lished, he was again 
elected by the Legisla- 
ture (the Constitution 
having been changed), 
and made President of 
the court. In the dark days of reconstruc- 
tion, when the Ancient Dominion was 
“ Military District No. 1,” he was compelled 
once more to retire to private life. When 
the civil government was restored after the 
adoption of the present Constitution, he was 
again elected by the Legislature one of the 
five judges of the Court of Appeals, and 
was again appointed President, which posi- 
tion he held up to the time of his death, 
Aug. 24, 1882. He had the honor of being 
elected four times a judge of the Supreme 
Court of Appeals of Virginia. He was 


in the | 
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on the bench for more than thirty years. 
During all that time his reputation was pure 
and unspotted. From 7 Gratt. to 75 Va. 
may be found his opinions, covering a period 
ofover a quarter of acentury. Judge Joseph 
Christian, one of his associates on the Su- 
preme Bench, said of him: “He was not 
only incorruptible, but scrupulously, deli- 
cately, and conscientiously free from all 


wilful wrong, in 
thought, word, or 
deed.” He was a 


man of great firmness 
and moral courage, 
and simplicity of char- 
acter. At a meeting 
of the bench and bar 
from various parts of 
the State, held in the 
court-room of the Su- 
preme Court of Ap- 
peals, at Richmond, 
Nov. 9, 1882, resolu- 
tions concerning him 
were adopted; and 
Robert Ould, Esgq., a 
distinguished member 
of the Richmond City 
Bar, was requested 
to communicate them 
to the Court of Ap- 
peals, and ask to have 
them entered on the 
records. He did so, 
and in closing, elo- 
quently and touchingly said, — 


** The Roman poet says, — 


‘ Pallida mors, equo pulsat pede pauperum tabernas 
Regumque turres ;’ 


but Judge Moncure himself, without a tremor, 
knocked at the door of death, not complainingly, 
or indeed with any assertion of self, but in reverent 
submission to the will of God. The shadows had 
been long gathered about him, each day deepen- 
ing the gloom; and the plaintive cry was wrung 
from him by bodily anguish, that the darkening 
twilight might close at once in night. But even 
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in this the sensitive soul feared that he might show 
a lack of submission to the divine will. The re- 
lease came in its appointed time, welcomed by no 
one as by him, —‘ the silver cord was loosed, and 
the golden bowl broken.’ Let us thank God 
that he gave to the country such a patriot, to the 


state such a citizen, to the administration of the | . 
: | occasioned by the death of Judge Green B. 


law such a magistrate, and to those that loved him 
such a friend. ‘Crown me with flowers,’ cried 
Mirabeau in his last hour, and loving friends brought 
them.’ But our elder brother needed no human 
hands to bring him garlands, for God had already 
crowned him, and out of a pure and _ noble life 
had already sprung eternal flowers, which bloomed 
not only on earth, but were glorious enough to be 
transplanted from that quiet Stafford death-bed to 
the celestial gardens. Though a senior to all of 
us, he has preceded us but a little. The hearts 
of even the youngest of us are but muffled drums, 
beating funeral dirges to the grave. Even while 
we are viewing the procession of the dead, the 
order comes for us to ‘ fall in.’ And now, in this 
moment when I am speaking the last words which 
I will ever utter in the presence of this court, as it 
is now formed, I can express no better hope for 
bench and bar than that when our summons 
comes we may receive and welcome it as did our 
friend and chief.” 


Within a week the voice of the eloquent 
eulogist was still in death., 

Green B. Samuels, a native of Rocking- 
ham County, in the year 1852, was elected a 
judge of the Supreme Court by the people. 
He died Jan. 5, 1859. 

William J. Robertson, of Charlottesville, was 
born in the county of Culpeper in the year 
1817. He received a classical and legal edu- 
cation at the University of Virginia, from 
which institution he graduated with the 
diploma of Bachelor of Law. He settled in 
the town of Charlottesville, and began the 
practice of his profession, in which he was 
eminently successful. He served as Com- 
monwealth’s Attorney for the county of 
Albemarle, and was connected with some 
of the most celebrated civil and criminal 





winning great reputation as a profound law- 
yer and brilliant advocate. In 1859 Judge 
Robertson was elected to the Supreme 
Court of Appeals by popular election, over 
the distinguished John B. Baldwin of 
Augusta, to fill:the vacancy on the bench 


Samuels. Judge Robertson served on the 
Court of Appeals until April 1, 1865 ; and 
his opinions delivered during that time have, 
in the judgment of the Virginia Bar, never 
been excelled, in profound knowledge of 
legal principles, lucid clearness of expression, 
and the directness and brevity with which 
they reached the solution of the issues 
involved. Indeed, it may be said that no 
judge ever sat upon the appellate bench in 
Virginia who more thoroughly left his 
impress upon the jurisprudence of the State. 
Upon the reconstruction of the court after 
the war, Judge Robertson returned to the 
practice of law, and at once commanded a 
most extensive one. Although located at 
Charlottesville, his practice really extends 
all over Virginia; and there are few great 


| cases with which he has not been connected, 


| since he left the bench. 


He was of counsel 
for Gen. Custis Lee in the famous Arling- 


| ton suit, which settled the great principle 





cases throughout his section of the State, | 


1 Mirabeau made use of nosuch expression. (H. Morse 
Stephens’s French Revolution, vol. i. p. 429.) 


| reformed system. 


that: the United States agents could not 
plead the sovereignty of the government in 
bar of suit for recovery of property in 
which they were in possession. Judge 
Robertson’s brief in this case has been pro- 
nounced a masterpiece of legal argument. 
He was counsel for the State of Virginia in 
the celebrated Virginia Judges cases, and 
in many others of almost equal importance. 
Judge Robertson is the general counsel for 
the Chesapeake and Ohio and for the Nor- 
folk and Western Railway Companies. 
Upon the formation of the Virginia State 
Bar Association some years ago, he was 
elected its first President, and in his annual 


| address before that body recommended the 


abolition of the common law forms of 
pleading and the adoption of the code or 
Great opposition was for 
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some time manifested to: the proposition ; 
but the Association has now appointed a 
committee to draft such changes in the 
Statutes of Virginia as will effect that end. 

Judge Robertson has been twice married, 
— first to Hannah G., the daughter of Gen. 
Wm. F. Gordon of Albemarle, and second 
to Mrs. Alice Watts Morris, the famous 
Virginia belle. 

He still lives at 
Charlottesville in the 
full practice of his 
profession, but confin- 
ing it to appellate and 
consulting practice. 

George H. Lee was 
a native of Winches- 
ter, Va., and was 
elected by the people 
under the reformed 
Constitution of 1851. 
At the time he was 
living in what is now 
West Virginia. He 
never sat after 1861, 
because his home was 
in that part of the 
State in the Union 
lines, and he could 
not readily get to 
Richmond. He prac- 
tised his profession 
after the war very 
successfully. He is 
now dead. 

Lucas P. Thompson 
of the Supreme Court 
before he took his seat. 

Alexander Rives was made a judge of 
the Supreme Court in the year 1866. 

William T. Joynes died in Petersburg on 
March 14, 1874. He was born in Accomac 
County, Nov. 8, 1817. He was the son 
of Thomas Joynes, a lawyer of ability, who 
is mentioned by Henry A. Wise in his 
“Seven Decades of the Union.” Settling in 
Petersburg in the year 1839, he married a 
daughter of Judge John F. May, and by his 

47 


was elected a judge 
of Appeals, but died 


| 
| 
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| studious habits and talents soon gained for 


himself an enviable reputation as a lawyer. 
He was appointed United States District 
Attorney, and discharged the duties of that 
office with marked ability. In the summer 
of 1863 he was elected judge of the First 
(Confederate States) Judicial Circuit, which 
position he held until the disastrous termi- 
nation of the war. In the fall of 1865 he 
was elected to the Leg- 
islature of Virginia. 
During the following 
session he was elected 
to the Supreme Bench, 
wherehedistinguished 
himself by the erudi- 
tion and practical good 
sense of his opinions. 
With a brief interval 
he remained upon the 
bench until March 12, 
1873, when ill health 
caused him to resign. 
Upon his tendering 
his resignation, the 
whole court addressed 
him a letter of regret, 
which showed that he 
occupied the highest 
sort of position in the 
judgment of his asso- 
ciates on the bench. 
He never regained his 
health. Judge Joynes 
has left a name unsul- 
lied by the reproach of a single questionable 
act. On the 17th of March, 1874, a memorial 
meeting of the bench and bar of Petersburg, 
on his death, was held in that city; and eulo- 
gistic addresses were delivered by Major 
Charles S. Stringfellow and Captain (now 
Judge) Drury A. Hinton. Judge Joynes’s 
style of composition was elegant, and his 
manner of expressing himself very forcible. 
An excellent instance of this may be seen 
in his lucid opinion in De Voss ef als. v. 
City of Richmond, 18 Gratt. 338. The case, 
on the question of a municipal corporation 
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borrowing money and being responsible for 
the acts of its agents as a private corpora- 
tion, is still quoted as authority all over the 
United States. 

Hon. Wood Bouldin was born at Golden 
Hills, in Charlotte County, Va., on the 20th 
day of January, 1811, and died at Roanoke, 
his residence, in the same county, on the 
1oth day of October, 1876. He was the son 
of the Hon. Thomas Tyler Bouldin and Ann 





Lewis, and was, by his father, connected | 


with the Tylers of Virginia; his grandparents 
on his father’s side being Wood Bouldin and 


| 


Johanna Tyler, the sister of Judge John | 
Tyler of Revolutionary fame. Thomas Tyler | 


Bouldin resided for some time in the city 
of Richmond, where he rose to distinction 
in the profession of law, and afterwards was 
appointed judge of the circuit which em- 
braced the county of Charlotte. He was a 
man of eminent ability, and later in life 
succeeded the celebrated John Randolph of 
Roanoke, as the member of Congress from 
the Charlotte district. Arising to address 
the house during the excited debate on the 
removal of the deposits of the government, 
he commenced his speech with an allusion to 
John Randolph, who had lately died; and 
before he had finished his remarks concern- 
ing his predecessor, he himself dropped dead 
in his seat. 

The early youth of the Hon. Wood 
Bouldin was spent in Richmond, where 
he was sent to a school conducted by Mr. 
Turner. Afterwards he was sent to New 
London Academy, Bedford County, then 
under the charge of Rev. Nicholas Cobb, 
afterwards the distinguished Bishop of Ala- 
bama. At this celebrated school he com- 
pleted his academic course, and upon 
returning to his home, then in Charlotte 
County, taught a school in the neighbor- 
hood for a year. Having determined to 
devote himself tothe law, he removed to 
Halifax Court House, where he prepared 
himself for his profession, under the direc- 
tion of the Hon. William Leigh, one of 
Virginia’s greatest jurists. That able and 


upright judge ever afterwards cherished a 
warm attachment to, and a high admiration 
of his pupil. 

Upon coming to the bar Mr. Bouldin 
found his business capacity tested to the 
utmost in administering upon the estate 
of his father, who had been the personal 
representative of Frederick Ross, one of 
the most extensive traders of his day, and 
whose large estate had been left at his death 
in great embarrassment. It became the 
duty of the young attorney to close up the 
accounts of this large and complicated estate. 
This task was performed, however, with an 
integrity and ability which at once made the 
reputation of Mr. Bouldin, and assured his 
success in his profession. Settling at Char- 
lotte Court House, he practised his profession 


| with great success in that and the surround- 


ing counties until his removal to Richmond, 
in the year 1842, where he entered into a law 
partnership with Robert Stanard, one of the 


| most eminent lawyers of his day. Mr. 


Bouldin was personally very popular in the 
county of Charlotte, and some years before 


| his removal to Richmond was the candi- 
| date of the Whig party for a seat in the Legis- 
_ lature; and although the county had been 
largely Democratic, and his opponent, Wil- 





liam M. Watkins, was a man of great ability 
and influence, young Bouldin came within a 
few votes of election. His canvass was said 
to have been very brilliant, and the older 
citizens of the county delight to talk about it 
to this day. 

Upon his removal to Richmond he at 
once took his position in the front rank of 
his profession in that city; and Grattan’s 
Reports of the Decisions of the Virginia Court 
of Appeals record many cases which attest 
the ability and learning of his arguments. 
In 1853 he was tempted to return to his 
native county by the sale of the fine planta- 
tion upon Staunton River on which John 
Randolph of Roanoke had formerly resided. 
This he bought, and added to Randolph’s 
original building a handsome residence. The 
return of Mr. Bouldin was welcomed by 
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| 
his county-men with a warmth which might | he won many a verdict upon his reputation 


be envied by any one. 
He came back with a greatly increased 
reputation; but while others might admire him 


for honesty in his profession. He was of the 
most genial temperament, and one of the 


| most charming of companions, full of animal 


for his talents and high character, they felt a | 
| all that he said. When the political storm 


just pride in him as one who had shed an 
additional lustre on the old county, and was 
in every way worthy to occupy the residence 
of the distinguished Randolph. Settling 
upon his magnificent 
estate, he devoted a 
good deal of his time 
to its cultivation, but 
continued to practise 
his profession in the 
county of Charlotte 
and the adjoining 
counties of Halifaxand 
Mecklenburg. His 
services were eagerly 
sought by clients, and 
attorneys made haste 
to employ him in cases 
of importance. His 
country life and strong 
constitution, however, 
enabled him to fulfil 
the duties of his dual 
occupation of planter 
and lawyer. Asalaw- 
yer Mr. Bouldin was 
a model. He was 
learned, painstaking, 
and equally at home in 
chancery or 2st-prius 
practice. He was always able in his argu- 
ments, and often very eloquent in his ad- 
dresses to the jury. So conspicuously fair 
was he as a practitioner that it could be said 
of him that he might be trusted to draw a 
bill of exceptions, and he would set forth the 
evidence so fairly that the opposing counsel 
would find no occasion to correct it. His 
integrity and high bearing in his profession 





WILLIAM T. JOYNES. 





came to be elements of great strength in his | 


influence over courts and juries. It was hard, 
for the latter especially, to believe that Mr. 
Bouldin would advocate the wrong side, and 





spirits, and entertaining and instructive in 


of 1861 burst upon Virginia, she instinctively 
looked around for her ablest and most trust- 
worthy citizens as her leaders. The county of 
Charlotte, with won- 
derful unanimity, se- 
lected Wood Bouldin 
as its member of the 
convention which was 
called to determine 
the course which the 
State would take after 
the secession of South 
Carolina. Mr. Bouldin 
had always been a 
member of the Whig 
party, and had never 
given in to the views of 
Mr. Calhoun and his 
followers. In his ad- 
dress to the people of 
Charlotte, previous to 
the election, heinsisted 
that Virginia should 
never leave the Union 
until she had tried in 
every way to settle 
the difference between 
the different sections. 
As a member of the 
convention he refused to vote for the ordi- 
nance of secession until President Lincoln 
had called upon Virginia to furnish troops 
for the invasion of her sister Southern States. 
Then it was, with the great majority of the 
convention, that he determined that Virginia 
should cast her lot with the Southern Con- 
federacy. 

The people of Charlotte sent Mr. Bouldin 
to the Legislature during the war, and he 
was one of the trusted leaders of that 
body. After the surrender ot General Lee at 
Appomattox, Mr. Bouldin did not spend his 
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time in vain regrets, but acted the part of a | 
true patriot in aiding his State to recover | 
| be entirely himself again, but it is doubtful 


from the destructive results of the war. 

In the year 1869 he removed again to Rich- 
mond, in order that he might devote himself 
more thoroughly to the practice of his profes- 
sion. Here he was connected with the Hon. 
Hunter H. Marshall, who had been the dis- 
tinguished judge of the Charlotte Circuit, 
and who had _ been 
long one of the lead- 
ers of the Richmond 
Bar. 

It was during this 
second residence in 
the city of Richmond 
that what is known as 
the Capitol Disaster 
occurred. The room 
in which the Court of 
Appeals sat was lo- 
cated on an upper floor 
of the Capitol. Onthe 
19th day of April, 
1870, a large crowd as- 
sembled in the court- 
room to hear the opin- 
ion of the court in 
the contested election 
case of the mayoralty 
of the city, which had 
stirred the community 
to its depths; it being 
really a contest be- 
tween the negroes and 


carpet-baggers on the one side, and the | 


substantial citizens of Richmond on the 
other.! Just as the judges were filing in 
to take their seats, the floor of the court- 
room gave way, and precipitated the vast 
crowd to the floor below. Many of the 
assemblage were instantly killed, and many 
others seriously injured. Mr. Bouldin was 
in the court-room at the time, and went down 
with the rest. Although he was extricated, 
and suffered, as he thought, no serious per- 
sonal injury, he soon discovered that his 


1 Ex parte Ellyson et als. 20 Gratt. 10 
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system had been severely shocked. After a 
few weeks’ rest in the country, he seemed to 


whether he ever fully recovered from the 
shock. 
In the year 1872 Mr. Bouldin was elected 


| by the Legislature to a seat upon the Vir- 


ginia Court of Appeals, to succeed the 
Hon. William T. Joynes, one of the most 
learned members that 
ever graced the Vir- 
ginia’ bench. Mr. 
Bouldin accepted the 
position with some 
reluctance, as it re- 
quired a considerable 
pecuniary sacrifice, 
which he hesitated to 
make, in view of the 
large family which 
needed his support 

The first opinion 
that he delivered was 
in the case of Carr 
v. Carr, reported in 
XXII. Grattan, and it 
at once won for him a 
high position as a ju- 
rist. The case was 
that of aspirited young 
wife who, having mar- 
ried a man of a penu- 
rious, selfish, and ill- 
tempered disposition, 
had left him, carrying 
away her young babe. The husband sued 
for a divorce, on the ground of abandonment 
and desertion. The court below granted the 
prayer of the bill without allowing the wife 
alimony, and required the mother to give up 
her child. The able opinion delivered by 
Judge Bouldin is a remarkable commingling 
of the firmness of the judge with the tender- 
ness of the loving husband and father, and 
reflects a striking picture of the two great 
characteristics of the man, — firmness in the 
discharge of duty and gentleness and sympa- 
thy in his relations of life. 
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The early’ promises thus given were more | 


than realized in the subsequent opinions 
delivered by Judge Bouldin. During his 
services upon the bench the court was called 
upon to deal with questions of the greatest 
importance, arising from the complications 
produced by the previous existence and final 
overthrow of the Southern Confederacy. 
In passing upon these questions, some of 
which were of first impressions, Judge 
Bouldin exhibited a learning and grasp of 





intellect which placed him in the front rank 
of the great jurists who had adorned the 
Virginia Bench. His career upon the bench, 
however, was destined to be short. In the 
year 1876 his health gave way, and he was 
forced to retire to his farm, where he shortly 
afterwards died. 

Virginia has been fortunate in her long list 
of able and upright judges; but no name upon 
that list represents more faithfully what a 
judge should be than that of Wood Bouldin. 
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THE CASE OF THE PEOPLE VS. THE RING. 


By ALBERT CLAYTON APPLEGARTH. 


N these concluding years of the nineteenth 
century the spirit of investigation is 
abroad in the land. The search-light of 
truth is being turned on all departments of 
life. Many objects hitherto imperfectly 
known are now paraded before the eyes 
of men to receive merited approbation or 
disapprobation. 





Social and administrative problems, for- | 


merly left to manage themselves, are no 
longer neglected. The purity of the State 
is receiving special attention. Indeed, this 
subject is recognized as a question of such 
tremendous importance that everything must 
be considered subordinate when this desid- 
eratum is in danger. In this way it has 
come to pass that public opinion, is largely 
focusing itself upon the numerous abuses 
and the almost unprecedented amount of cor- 
ruption that have been introduced into our 
politics, — federal, State, and municipal. 
Every reflecting person is eagerly inquiring, 
“Where does the trouble complained of 
reside? Is it inherent in our governmental 
régime, or is it a consequence of the per- 
version of that system ?” 

It appears to the writer that although the 
beast to be slain is hydra-headed, and that 
a giant greater than Hercules would be 
required to decapitate him successfully, yet 
one of the main difficulties will be discovered 
in the arrangements resorted to when nom- 
inations for public offices are to be made. 
Notwithstanding the fact that the vital im- 
portance of carefully guarding these is so 
evident, yet this work is usually performed 
by a coterie of choice spirits, and these 





all positions at the disposal of the govern- 
ment, as they do in elections, at least one 
weighty factor in this great problem of evil 
would be eliminated. 

But the majority of persons appear to have 
reached the conclusion that it is scarcely 
worth while to trouble themselves at all 
about primaries. From this lamentable in- 
difference has resulted that nominations 
have fallen mainly to the control of profes- 
sional politicians. They are cut and dried 
by them, and by them alone. Outsiders 
have little, if any, voice in the matter. Un- 
fortunately, this has come to be an exact 
statement of the case in only too many 
localities. At present there is absolutely 
no choice of candidates. So far is this 
autocracy carried that the politician now 
comes to the voter, intelligent or otherwise, 
and substantially declares, ‘“ This is our can- 
didate. Now you know that in this free 
country of ours every adult male citizen has 
the inestimable privilege of the franchise. 
But, sir, although you had no part in the 
selection of Mr. Wirepuller, yet he is our 
man, and you must cast your ballot for him, 
otherwise your vote will be thrown away, for 
he will be elected.” 

Strange to say, these predictions are al- 
ways verified. In many cases, however, this 
mystery is more superficial than real. A 
little probing makes all plain. The various 


| methods of repeating all sorts of irregularity 


generally belong to a fraternity that few | 
right-thinking men would select as being | 
' responsible than the professional politician. 


capable of deciding upon the personnel of 
our governmental officers. If the people 
only exhibited as much interest in the nom- 
inations, in the selection of good men for 





in the registration afford ample explanation. 
Sometimes, also, the victories are mainly 
achieved by means of the fact that, being 
dead, the voter yet speaketh. 

But for all this trickery the writer affirms 
with no hesitation that the voter is more 


It certainly would be an unwarrantable ex- 
hibition of pessimism to allege that the cor- 
rupt in any community have the majority. 
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If then the good people are really more 
numerous, and in spite of this fact proper 
persons are not selected for official positions, 
it can only be that the voters themselves 
have been derelict in their public duty. 

While th®& remains true, no great im- 
provement can be reasonably expected. Of 
course, most communities possess laws to 
punish bribery and the selling of votes ; but 
owing to the criminal neglect of the better 
elements in our bodies politic, these enact- 
ments serve no other purpose than orna- 
menting the statute-book. It is true they 
look remarkably well on paper, and sound 
extremely orthodox when read; but beyond 
this they possess little, if any, efficiency. 
They may deceive some credulous citizen of 
“Atlantis; ”’ but every American school-boy 
is aware that their injunctions are violated 
every day, and that with perfect impunity. 
If such be not the fact, what does it mean 
when people so impudently talk of working 
a bill through the legislature, or an ordinance 
through the city council ? 

Amid the multiplicity of instances, it is 
really embarrassing to make selections for 
illustration. A few within my own know- 
ledge will, however, doubtless suffice. A 
friend of the writer recently sat in a State 
Legislature. A bill was introduced by this 
gentleman to accomplish a reform in the 
management of a certain street railway. 
The convenience of his constituents, as well 
as the public welfare in general, demanded 
the passage of this measure; but when 
subsequently interrogated as to the possi- 
bilities of its success, he sadly responded that 
the bill was sleeping the sleep that knows no 
awakening. The reason soon became appar- 
ent. The case of corporation gold versus 
public interest had been adjudicated by 
these conscript fathers in favor of the plain- 
tiff. The sons of darkness had been more 
expert in discerning the weakness of corrupt 
humanity than had the sons of light. 

Another gentleman passed through a 
somewhat similar experience. The commu- 
nity in which he resided stood greatly in 





need of some municipal improvement. Be- 
ing a man of influence, he was delegated to 
present this matter to the city council. He 
performed the duty thus imposed upon him 
in a manner that commanded admiration. 
As he was leaving the hall, however, a lob- 
byist casually remarked that his efforts would 
be utterly futile, intimating that he had not 
gone about the matter in the right way. In 
the innocency of his heart, the gentleman in 
question inquired as to this approved method 
of procedure. Immediately came the in- 
elegant response, ‘Why, fee the boys, of 
course !”” — presumably referring thereby to 
the aldermen. Naturally, the conduct thus 
recommended was indignantly repudiated. 
But as a consequence, it is almost needless 
to state that a motion to recommit proved 
the death-knell of the measure which the 
health of persons living in that section of 
the city so imperatively demanded. 

On another occasion a certain well-known 
local politician had it in his power to break a 
tie in a matter involving very considerable 
pecuniary interests. The inducements of- 
fered on either side were very great. At 
last a direct offer was unblushingly made 
that if this gentleman would absent himself, 
would discover some urgent out-of-town busi- 
ness upon the particular day on which the 
voting was to be done, he would receive the 
sum of six hundred dollars, for which no 


| receipt would be required. 


Now, owing to the marvellous richness of 
our vocabulary, it is of course perfectly pos- 
sible to describe such intrigues by many 
pleasing euphemisms. But divested of all 
such verbiage, if the conduct herein alluded 
to is anything less than downright out-and- 
out positive bribery, then the English lan- 
guage is devoid of any meaning whatever. 

Another link, however, in this chain of 
evidence still remains to be considered. If 
this particular species of corruption does not 
exist, then why is it and how is it that some 
candidates will gladly spend much more 
than their entire salaries to be elected? I 
know personally the mayor of a certain town, 
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a man by no means affluent, who contrib- 
uted three times the amount he received for 
campaign purposes. How was his expen- 
sive family supported during this period? 
Will some exegete in things political kindly 
explain away this difficulty? Are these gen- 
tlemen to be regarded as philanthropists, 
whose chief aim in life is to benefit their fel- 
low-men? Are they so consumed with the 
intense desire of serving the public as to be 
entirely oblivious to their own interests? 
Certainly, if experience count for anything, 
no sane person will be guilty of the unpar- 
donable folly involved in the retention of 
such an opinion. ; 

On account of these abuses protests daily 
ascend to heaven against ring rule, and all 
the other hateful paraphernalia of this de- 
spotic oligarchy. That ample occasion ex- 
ists for the severest denunciations, admits of 
no question ; but the main fault is not with 
the ring, despicable as that may be. -The re- 
sponsibility, and on this point I desire to be 
especially emphatic, is with the soz-disant 
fountain of power, —the dear people them- 
selves. As long as men are allowed to be 
selected for office whose very names outrage 
the sentiment of all well-disposed individuals, 
just so long as the citizens of any commu- 
nity quietly acquiesce in the nomination of 
persons for responsible positions who are 
notoriously unsuitable for discharging any 
trust, public or private, they and they alone 
are to blame for the consequences, no mat- 
ter what these may be. I put the matter in 
this unvarnished way, because on this point 
it appears absolutely necessary that ll 
persons should have well-defined opinions. 

We may rest assured that politicians, 
whether good or bad, simply reflect popular 
sentiment. I know it is fashionable in these 
latter days to aver that the incumbents 
themselves are scarcely to be censured. It 
is frequently said by namby-pamby moral- 
ists, with a tremendous flourish of trumpets, 
that it is a difficult thing to be an honest 
politician, and a whole lot more of this rant 
as meaningless as it is senseless. If this 














really be true, then why is it so? Politics 
do not make men ; men make politics. 

From the present showing, however, a 
person 1s almost inclined to subscribe to the 
proposition as above stated. No matter 
what the cause may be, an individual would 
be perfectly justified in believing that many 
American officials are lineal descendants of 
those inhabitants of Jericho who made it 
so lively for the unfortunate wayfarer who 
travelled the road from Jerusalem. 

What is needed 1s that every functionary 
shall be held by public opinion to the same 
degree of accountability, to the same ster- 
ling integrity that is expected and demanded 
from the employee in any respectable mer- 
cantile establishment. Let us have done 
forever with the abominable and destructive 
notion that regards official station as a 
legalized opportunity of public plunder. 
Let us turn to the other side, and regard 
public office as a public trust. When that 
day dawns, if it should ever come, our ears 
will not be saluted with stories of corruption ; 
then we will hear no more of defalcations 
of one sort or another. 

If it once be conceded that present 
methods are not compatible with probity 
and integrity, then let us revise our consti- 
tutions and institutions if need be; but at 
all events, let us do something, do anything, 
rather than allow our bark to dash on the 
reef towards which it is drifting; and the 
quicker we set to work the better. 

But right at this stage of our investigation, 
the objection will be interposed: “ Well, 
allowing that all you state is true, how shall 
a purer administration be introduced? Have 
we any redress? How are we to remedy 
this condition of affairs you describe as so 
lamentable ?” 

In answer to these questions, I should re- 
ply, Certainly not by lying supinely on our 
backs, and trusting to Providence that the 
day will speedily dawn when purity will 
reign supreme in politics. The petition of 
those who beseech Jupiter to come down 
from the skies and make all men pure and 
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good, is a prayer hitherto unanswered. If 
this be our line of activity, let it be said once 
for all that such a time will never come. No 
matter what may be true elsewhere, we are 
certainly not justified in expecting faith- 
cures in this field. The application of the 
laissez-faire principle to politics does noth- 
ing to eradicate the evils against which all 
essayists inveigh. Some things may im- 
prove by letting them absolutely alone ; but 
if the writer reads history aright, govern- 
ment has never exhibited any such pleasing 
tendency. On the contrary, reformers tell 
us that something must be done, and that 
speedily, if democratic government is to be 
preserved. Surely no observant -person, 
conversant with the subject, will either deny 
or challenge the statement. 

But when we come to speak of remedies, 
they are so multifarious as to be confusing. 
There is one, however, I would strongly 
advocate for municipal politics. It is some- 
what similar to that adopted in several 
foreign countries. In England, for instance, 
slips of paper are left at the various houses 
in a ward, and the voter, when he has the 
necessary leisure, writes down the name of 
a person he prefers as a candidate, and 
drops the paper thus marked into a letter- 
box, or other convenient receptacle. These 
pieces are then collected, counted; and the 
person whose name occurs most frequently 
is the nominee for the office in question. 
The incontestable advantage of this method 
is that it emancipates nominations from the 
cast-iron fetters superimposed upon them by 
ring rule. 

Of course, however, this suggestion will 
participate in the fate of all other attempts 
at improvement. No doubt it too will be 
stigmatized as Utopian, and other adjectives 
in the same uncomplimentary category will 
be applied to it. But whether this particu- 
lar device be practicable or not on this side 
of the Atlantic, is comparatively of minor 
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significance. The only point to be em- 
phasized in this connection is_ the vital 
importance of nominations, — of selecting 
competent, qualified men to fill offices of 
public trust, be they high or low. Under 
our present methods the very men whose 
influence is recognized as prejudicial to good 
government declare who shall rule. Now, 
it is a well-established principle that like 
begets like. Never yet has the fountain 
risen higher than its source. Light has no 
fellowship with darkness. And if our offi- 
cials prove recreant to their trusts, what 
more can be expected? They faithfully 
serve their masters in the ways marked out 
by these masters. What is imperatively 
demanded is that some method should be 
contrived to take nominations from the 
rings composed of professional politicians, 
men bent on their own selfish purposes, 
and vest them where they properly belong, in 
the people. To this end all loyal citizens 
should shake off the strange apathy that 
seems to chain them. They should rise in 
their conscious majesty, and declare, ‘‘ We 
will not have such men to rule over us.” 
When this determination is reached, then 
will come purity in politics. Never before. 

By substantially adopting the suggestions 
contained in these pages, it seems to the 
writer that sentinels of such a character 
would be placed at the portals of office that 
in the future only the clean would be per- 
mitted to enter therein. In politics, as in 
everything else, the maxim holds true that 
eternal vigilance is the price of liberty. 
And if our freedom is to be preserved, if 
our country is to continue its prosperous 
career, then these matters which lie at the 
very foundation of all good government 
must be guarded with the most assiduous 
care; for to the reflecting mind it surely will 
not be deemed a mere figure of speech when 
the statement is made that herein truly lies 
the issue of politics. 
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LEGAL REMINISCENCES. 


By L. E. CHITTENDEN. 


F I had not heard the following story told 
in open court by a Hebrew lawyer of 
eminence, I should not repeat it here; 
for I have too many friends of that persua- 
sion whom I esteem too highly to be 
willing to cast any imputations upon their 
race. Ihave animpression that the Hebrews 
of the better class are not sensitive, and 
look upon some habits of their lower orders 


with a contempt which does not differ much: 


from our own scorn for the jockeying, cheat- 
ing, mean practices of some of our own 
Anglo-Saxon origin. It is too good a story 
to be lost through an unfounded fear that 
it may be taken as evidence of race preju- 
dice in the writer. 

John S. Wise, the genial Virginian whose 
natural electricity has made him the New 
York counsel of our leading Electrical Cor- 
poration, was counsel in an action between 
two Hebrews, in which the parties were 
intensely interested. After a long consul- 
tation had been closed, his client as he 
supposed departed. But he soon returned, 
and opening the door wide enough to get 
his head inside, interrogated his counsel 
thus, — 

‘‘Meester Vise! How vil dey schvare 
dot Isaac ven he is a veetness ?” 

“Swear him?” replied the counsel. “In 
the usual way, I suppose, upon the Bible.” 

“ Dat’s no good, Meester Vise. Ef you 
schvare dot Isaac on de Bible, he vil lie 
awful. You might just so vell schvare him 
on a pack of cards.” 

“But how can we bind his conscience ? 


II. 





Must we make him pull off the head of a | 
cock like the Chinese, or swear him on a | 


toad-fish like the New-Zealander ?”’ 
‘No, no! You must schvare him on the 
Talmud. 


Dot vill make Isaac tell de troot.” | 


“ All right, we will swear him on the Tal- | 





mud, then,” said the counsel ; and again the 
client departed. But not for long. Again 
his face appeared through the door, this 
time with an anxious expression. 

“ What now, Jacob?” asked his lawyer. 

“Meester Vise! Of ve make dot Isaac 
schvare on de Talmud, vill he make me 
schvare on de Talmud too?” 

“TI think he would,” replied his counsel. 
‘What is sauce for the goose, you know. 
If I make him swear on the sacred book, I 
do not think I could object to your being 
sworn on the same book ; do you?” 

“Dot ish bad! Dot ish very bad!”’ said 
Jacob; and he went away sorrowful. 

A third time he returned, and again he 
was asked what he wanted, 

“Meester Vise!” said Jacob, with delib- 
eration, “I tink ve wi// schvare dot Isaac on 


de Bible!” 


B. was one of the kindest-hearted old 
fellows at our bar. He could repeat Para- 
dise Lost, or a play of Shakspeare from 
memory ; but he had no head for business. 
He had a neighbor, a sheriff, with whom he 
was in constant litigation, who never had 
a process that he did not use it to annoy him. 
Once he attached a herd of cows, and 
actually starved them, so that some of them 
died and others sold for less than half their 
value. 

B. sued G. for negligence. When the 
trial came on, he wanted me to assist him. 
I did so, for I thought he was oppressed, 
though I never expected to see the color of 
his money. There was really no defence to 
the action ; but as B. testified to the condition 
of the cows, G. determined to impeach him. 

It was a mean thing to do. He was an 
old man of seventy years. True, he would 
promise anything and never keep his promise, 
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—he was loose in his business habits, — 
but he was as truthful as the average of his 
brethren. But four of them, who had all 
had controversies with him, testified that he 
did not stand upon a par with his neighbors 
as to truth and veracity. That was our Ver- 
mont form of impeaching a witness. 

I induced him to make theclosing argument. 
I told him that the bar were on his side, and 
that he could make the four lawyers wish 
somebody had kicked them out of court 
before they impeached him. He assented. 


Before a good jury, in the crowded court- | 


house, he began. His descriptio.. of the 
cow —her usefulness, her helplessness, the 
stony-hearted cruelty of the brute who 
would starve her — was graphic. But when 
he came to the impeaching witnesses, he 
trod the mountain heights of humorous 
eloquence. ‘‘ This wretch,” he said, “ starved 
my herd of cows. That is scarcely denied ; 
and the defence is that four men, whom some 
people call lawyers, say that I don't always 
tell the truth. 

‘‘Now I have no ill will against these 
four. 
anybody, and anybody don’t like them. They 
are not to blame; it’s their nature. They 
can’t get rid of their bad smell; they would 
if they could. Why, I suppose any little 
black and white animal would smell sweeter 
if he could. Look at the poor creeturs! 
There is M. In some things he is great. He 
can lie in more languages than any man at 
this bar. He can lie in Greek and Hebrew, 
in Chinese and Choctaw, and in all kinds of 
Dutch, and his lie is always made from hard- 
wood ashes. Had he ever a friend that he 
did not bankrupt ? Is there a man in court 
that likes him? If there is, let him hold up 
his hand. Nota hand is raised. When I 
get so low that no man will raise a hand for 
me, maybe I will go to impeaching my 
brothers of the bar. I will lie right down 
in sackcloth, as old Ahab did when Elijah 
caught him trying to steal Naboth’s grape- 
vines. 

“Then there is R. He has been slandered 


They don’t like me, — they don’t like | 
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in this community. Everybody says that 
he has no heart, —that he is a kicker, like 
Ishmael. I know he das a heart; it’s just 
about the size of a beech-nut, and just as 
sharp-cornered ! 

“ M. is only three feet and four inches high, 
and by common consent the meanest man 
in this community. What a mercy he 
did n’t grow bigger! When M. was born, 
his father said he wasn’t worth raising; 
but his mother said he could be raised on 
skim milk from a bottle, and would make 
an errand-boy. Somebody tried to change 
the order of Providence and make a lawyer 
of him. He spoiled an errand-boy and 
did n’t make a lawyer. 

“ The last and least of the four impeachers 
is A. Now, I am not so hard-hearted as to 
say a word against A. I pity him. He’’s 
a poor debilitated old man, in his second 
childhood, and he always has been ever since 
he was a small boy! On the other side is 
B., an old fellow full of faults; but he never 


| wilfully injured a man or woman, impeached 


| a brother lawyer or starved a cow. 





Here 
is his case, and here are the mangled 
remains of the impeachers. Gentlemen, judge 
between us!” 

And they did. They gave B. so large a 
verdict that we had hard work to retain it 
against the charge of prejudice in the jury. 

I have noticed recently several references 
to the old rule that the jury were judges of 
the law in criminal cases and actions for 
libel. He would be a bold lawyer now who 
should request the court to charge a jury 
in conformity with that rule. Yet I have 
heard the request made, heard it refused, and 
have seen a conviction reversed in the ap- 
pellate court because the court declined so 
to charge. The rule has been abrogated by 
judicial legislation, According to my mem- 
ory it was first questioned by Chief-Justice 
Shaw of Massachusetts about the year 1844. 
I do not remember a case in New England 
since, in which the old rule has_ been 
applied. 

It was the practical application of this 
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rule which made the Zenger case noted in 
the jurisprudence of New York. A sketch 
of that case may be of interest. 

In 1734, Zenger was prosecuted for a libel 
upon the Governor and Council of the Prov- 
ince of New York, and the numbers of his 
paper containing the articles were ordered 
by the same Governor to be, and were, burned 
by the hangman. Zenger was arrested, but 
admitted to bail to await the action of the 
grand jury, which’ failing to indict, the 
Attorney-General proceeded against him by 
information. Zenger’s counsel filed a plea 
which questioned the legal existence of the 
court, for which temerity the judges promptly 
disbarred them. 

Andrew Hamilton of Philadelphia then 
volunteered to defend Zenger. He pleaded 
not guilty, and Mr. Hamilton offered to 
prove the truth of the libel. The court 
rejected the evidence ; and then Mr. Hamil- 
ton, with great courtesy but very persistently, 
claimed that it was the right of the jury to 
determine whether thearticle was libellous, — 
in other words, to determine the law. The 
court denied this right; and a very stormy 
and undignified legal battle ensued between 
the judges and the Attorney-General on one 
side, and Mr. Hamilton on the other. Dis- 
regarding the threats of the court, Mr. 
Hamilton persisted in reading his authorities 
and in making his argument, apparently 
to the court, but really to the jury. His 
vital point was that the jury should not 
find the respondent guilty unless they were 
satisfied that the articles were libellous. 
This claim was furiously combated by 


the Attorney-General and the judges, who | 
instructed the jury that the articles were a | 
gross libel. But the judges did not quite | 
| court, an honor to Massachusetts, and a 


venture to take the case from the jury, who 


promptly acquitted the respondent. ‘ Upon | 





trial, “there were three huzzas in the 
hall, which was crowded with people, and 
the next day I was discharged from my 
imprisonment.” 

“ Under a grateful sense of the remarkable 
service done to the inhabitants of the city 
and colony,” the mayor and aldermen, on 
the 16th of September, 1735, voted that the 
freedom of the city in a gold box should be 
presented to Mr. Hamilton, and the presen- 
tation was afterward duly made. 

The ill success of this attempt to punish 
a man for publishing the truth about a 
public officer, led to the removal of the 
danger by statute, permitting the truth to 
be given in evidence in actions and prosecu- 
tions for libel. 

If all the States were as fortunate in their 
judiciary as Massachusetts, no counsel would 
desire to appeal from the decision of the court 
on a question of law to the jury. A murder 
trial has recently taken place in that State 
which has produced a profound impression 
upon the bar. A trial occupying almost a 
fortnight, presenting many close questions 
of the law of circumstantial evidence, has 
been tried, with scarcely an_ exception 
toa decision of the court upon questions 
arising in the progress of the trial. The 
conduct of the counsel has been marked by 
great ability and respect to the court and 
each other. The jury has returned a verdict 
which completely satisfies the public. The 
whole conduct of the trial, I think, has been 
marked by a spirit expressed in a remark of 
one of the judges, when informed that the 


| jury had agreed upon a verdict: “God grant 


that they have come to a just decision!” 
To me the trial of Lizzie Borden appears 
to be a high credit to the counsel and the 


model for the imitation of other courts and 


which,” says Zenger in his report of the | counsel in similar cases. 
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CURRENT TOPICS. 


THE PARDON OF THE ANARCHISTS. — This event 
has excited a painful surprise throughout the country, 
and is generally commented on unfavorably by the 
press. At the time of the decision of the Supreme 
Court affirming the conviction we read the opinion of 
Judge Magruder with a a great deal of care, and de- 





rived the strong impression that the trial was fair and | 


the conviction was proper. 
been strengthened by the perusal of Judge Gary’s 


That impression has | 


recent article in one of the magazines. It may be | 
conceded that the evidence against those who have | 
now been pardoned was considerably less conclusive | 


than that against those who were executed ; but the 
evidence that they counselled and participated in the 


attack in question was strong enough to warrant their | 


conviction. It was a question of fact, and was fairly 
submitted to a jury who decided against the accused, 


end of it. If the Governor’s pardon had been based 
solely on the good behavior and repentance of the 
accused, and had been extended as a pure act of 





lapse of six years, the result would again be convic- 
tion. We regard this pardon as the sowing of 
dragons’ teeth, which will produce infinite mischiefs. 


A COLLECTION OF TRIALS. —A catalogue of a 
collection of law trials is very suggestive reading. 
The late Edmund B. Wynn, a lawyer of Watertown, 
N. Y., made an extensive collection, which was sold 
at auction a few months ago, in the city of New York. 
We have looked over the catalogue with great plea- 
sure It embraces 1,967 articles, but frequently one 
article includes several pamphlets. The great major- 
ity of these trials took place in the last two centuries, 
but some were ancient. Many of them are of histori- 
cal interest, ancient or modern, — for example, those 
of Arnold, André, and Leein our Revolutionary period; 
the Boston Massacre case, in which John Adams in- 


| curred the enmity of his countrymen by his success- 
and after all these years that should have been the | 


ful defence of the prisoners ; the Burr Treason trial ; 


| Queen Caroline’s ; the Cato Street Conspiracy case; 


mercy, it might have been criticised as unwise, but | 


could not have been condemned as dangerous and 
wrong. But when the Governor erects himself into 
a court, and assumes to set aside a judicial conviction 
on the ground that the evidence left their guilt doubt- 
ful, and worse than that, accuses the trial judge of 
unfairness, prejudice, and asserts that the jury was 
packed and that prisoners did not have a fair trial, 
he goes beyond the bounds of discretion and good 
policy, makes a dangerous precedent, and in our 
opinion exposes himself to just public censure as a 
demagogue. The theory of pardon does not war- 
rant the executive in setting aside convictions on 
such grounds. It is only in cases of no question 
of innocence, as where subsequent occurrences re- 
solve doubts in favor of the accused, or in cases 
where there was an apparent utter lack of crimina- 
tory evidence, or where the passion and prejudice 
of court and jury are perfectly manifest, that a pardon 
is justifiable when based on any other ground than 
sheer mercy. Governors are not empowered to grant 
new trials. If they were, such an act as the present 
would be less reprehensible ; for if these men were to 
be tried over again on the same evidence, after the 


King Charles First’s; the Impeachment case of Judge 
Chase; that of Judge Barnard; the trial of Admiral 
Byng (London, 1757), of whom Voltaire (we believe) 
said “that the English executed him to encourage the 
others ;”” the three trials of the parodist Hone for 
libel, in which he defended himself successfully ; the 
case of the Earl of Somerset for poisoning Sir Thomas 
Overbury in the Tower; a tract on the murder of 
Sir Edmund-Bury Godfrey ; the trial of Ravaillac, who 
assassinated Henry IV. of France; that of Thomas 
Paine for libel; of Theodore Parker “for Misde- 
meanor in a speech in Faneuil Hall against Kidnap- 
ping” — execution of the fugitive slave act probably; 
of Captain Porteous “ for Wounding and Killing sev- 


| eral persons at a late Execution of a Criminal ”’ 





(Edinburgh, 1736), celebrated in ‘“‘ The Heart of Mid- 
Lothian;” the Rye House Plot; the trial of Dr. 
Sacheverell before the House of Peers, 1710. These 
are only a few which strike the casual glance. 

Of course there are a great number of trials of a 
salacious sort, such as divorce, abduction, seduction, 
crim. con., and many breach of promise cases. One 
of the most amusing of the latter is “Geo. G. Bar- 
nard vs. John I. Gaul and Mary H.., his wife” (N. Y., 
1835). The maiden Mary had jilted Georgie, and the 
trial came off at Hudson, N. Y. According to our 
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recollection the famous Elisha Williams laughed the 
case out of court. John was living at Hudson in con- 
tented wedlock when the writer of these lines was a 
law student there. It is amazing how many soldiers, 
clergymen, and “ nobs” of both sexes are involved 
in this kind of fiery trials. The most astonishing ar- 
ticle in this category is the “ Apology for the Life of 
Major General Gunning” (London, 1792), accom- 
panying atrial. His life certainly needed apology ; 
for according to a note in the catalogue, it shows “a 
list of his conquests to the number of one hundred and 
forty-five, and of his known descendants to the num- 
ber of one hundred and thirty-five, — the last one a 
republican (Thomas Paine), who is ‘the crude fruit 
ofan old maid!’” This is indeed painful. In another 
case the defendant is “ Mrs. Robert Tighe, Esq.” 
Sometimes a coachman or a footman is charged, and 
once a “footboy.” In another case the erring gentle- 
man is Dr. John Wolcot, otherwise “ Peter Pindar.” 
In another. “ Frederick Calvert, Esq., Baron of Bal- 
timore, in Ireland, for Rape on Sarah Woodcock ” 
(London, 1768). Among the divorce cases is the 
Dalton case, in which Rufus Choate attained the 
loftiest height of forensic advocacy in America. The 
Beecher-Tilton case also is included. 

Among famous murder cases are those of Colt for 
killing Adams in New York, about 1841 (the jail 
took fire, and Colt killed himself on the morning when 
he was to have been executed; and many believed a 
body was substituted and he escaped); Eugene Aram, 
the hero of Bulwer’s novel, who defended himself so 
ably; Polly Bodine, abortionist (N. Y., 1846); the 
romantic case of the Vermont Boorns (1819), who 
confessed and were convicted, and the victim turned 
up alive in time to save them; the poisoner, Mad. de 
Brinvilliers (Amsterdam, 1676); Crowninshield and 
the Knapps for the murder of White at Salem, in 
which Webster made that immortal address ; Dr. K 
K. French, tried at Philadelphia, 1835, for man- 


| 


slaughter * by the administration of certain Thom- | 


sonian Remedies ” (we do not find that of Thompson 
himself in Massachusetts on the like charge); the 


Guiteau case: the mysterious Connecticut cases of | 


Hayden for the murder of Mary Stannard, and the 
Malley boys for the murder of Jennie Cramer; the 
equally mysterious case of Mary Rogers, “the beau- 
tiful cigar girl,’’ at Hoboken, in 1841, which inspired 
Poe’s “* Mystery of Marie Roget: ”’ also the story of 
the murder of Parker, at Manchester, N. H. 
(wrongly stated as “Vt.” in the catalogue), in 1845; 
(the writer heard Franklin Pierce sim up to the jury 
in defence of somebody accused of this crime about 
1851,—-a beautiful piece of advocacy ;) the case of 
Mrs. Robinson, “the veiled murderess,” at Troy, 
N.Y. that of Ruloff at Binghamton, N. Y.,about 1871; 
that of Dr. Selfridge, in Massachusetts, about 1806 ; 


of Daniel E. Sickles for killing Philip Barton Key, | 





at Washington, for the seduction of his wife, whom 
he afterwards forgave; of Ned Stokes, the ‘ genial ”’ 
host of the Hoffman House, New York, for killing 
Jim Fisk ; of young Walworth for killing his father, 
Mansfield, a well-known novelist and son of Chancel- 
lor Walworth, for whom Charles O’Conor made the 
unsuccessful defence of epilepsy,—case of “sur- 
vival of the fittest: ” of Tirrell for killing his para- 
mour, Maria Bickford, at Boston, in 1846, in which 
Choate got his man off on the plea of somnambulism ; 
of Webster, the Harvard professor, for killing Dr 
Parkman ; of Wirz, “the Demon of Andersonville.” 

Among the most famous trials in this country we 
find the Girard will case; the libel case of J. Feni- 
more Cooper against Horace Greeley, in which the 
novelist made it hot for the philanthropist; the 
Zeuger libel case in New York, in 1733, in which 
Andrew Hamilton, of Philadelphia, first in this 
country combated the maxim, ‘The greater the 
truth the greater the libel;” and the case of Cros- 
well prosecuted for libel on Thomas Jefferson, in 
which Alexander Hamilton followed suit, in 1804. 

We get a glimpse of a fox-hunting parson in * Earl 
of Essex against Hon and William Capel for Tres- 
passes committed in hunting with the Berkeley Fox 
Hounds, 1810.” 

There are a number of articles about the disappear 
ance of Morgan, in western New York, which caused 
an “ Anti-Masonick” rage that dominated politics 
for years. Another title is “Free Masonry Un- 
masked, or Minutes of the Trial of a Suit wherein 
Thaddeus Stevens was plaintiff and Jacob Lefevre 
Defendant ’’ (Gettysburg, 1835). 

The “ spirit of ’76” is evidenced in “ Life of John 
Gilbert, who was executed at Gloucester, Apl. 19, 
1776, for House Breaking.” 

Richard Pepper Arden, Attorney-General, insti- 
tuted a proceeding to repeal Arkwright’s patent for 
his spinning-jenny. 

Among cases illustrative of ancient history is the 
trial of Susan B. Anthony for illegal voting. 

There are a number of peerage and family cases, 
like the Berkeley, Douglas, Duchess of Kingston, and 
Tichborne trials. 

An interesting tract is “ The Genuine Life and 
Trial of George Barrington (Manchester, 1790). He 
was transported for picking pockets, and became 
Governor of New South Wales. It was he who 
originated the expression, “ We left our country for 


our country’s good.” This appeared (we believe) in 


| 
| 


a History of New South Wales which he wrote. 

Robert Wedderburn was tried at London, about 
820, for blasphemy, — Unitarianism. Howthis must 
shock the inhabitants of our Modern Athens! 

The trial of Cagliostro (1791) revives the story of 
the Diamond Necklace. 

Trials of superstition and persecution are repre- 
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sented, — for example, that of Joan Darc; “ A Correct 
Narrative of the Sudden and Awful Appearance of 
the Devil to certain Blasphemous Mutineers ” (N. Y., 
1831); “John the Painter’s Ghost, how it appeared 
on the night of his execution to Lord Temple (1777); ” 
“ Authentic Account of the Appearance of a Ghost 
in Queen-Ann’s County, Maryland, proved in the 
remarkable Trial, The State vs. Marry Harris, Ad- 
ministratrix (Baltimore, 1807) ;” the trial of Galileo, 
and a number of witchcraft cases. 

Occasionally some color crops out, as in “ Doctor 
Wm. Little, for assault on his Wife, a Black Lady” 
(N. Y., 1808); ‘‘Amos Broad and his Wife for an 
Assault on Betty, a slave, and her little female child ” 
(N. Y., 1809); and the celebrated Whisteto bastardy 
case (N. Y., 1808), the most amusing case in the 
books, in which the speech of William Sampson, the 
wittiest of advocates, is given in full, as well as his 
encounter with the famous Dr Samuel Mitchell, who 
gave expert testimony on physiological questions. 
This case is also reported in 3 Wheeler’s Criminal 
Cases, one of the rarest of American law books, 
Also the chancery suit of George Christy, to enjoin 
certain parties from using the name, “ Christy’s Min- 
strels ” (Liverpool, 1865); also the Dred Scott case, 
which with John Brown’s raid did more to precipitate 
the War of the Rebellion than all other causes. The 
trial of ‘James Napper Tandy for challenging John 
Toler” (Dublin, 1792), suggests “The Wearin’ o’ 
the Green,” for this was the gentleman to whom “ Up 
stepped Gen’ral Bonaparte and took him by the hand, 
saying, ‘How is ould Ireland, and how does she 
stand?’” 

Whether intended as a jest we know not, but in 
“A Compleat History of the Lives and Exploits of 
the most Remarkable Highwaymen,” etc., is a life of 
Sir John Falstaff! There must be fun in “Jas. 
Maurice against Samuel Judd, in the Mayor’s Court 
of the City of New York, 30 and 31 of Dec., 1818, 
wherein the problem, is a Whale a Fish? is discussed 
theologically, scholastically, and historically. Re- 
print by William Sampson.” We take it this was the 
witty advocate of the Whisteto case. The theologi- 
cal branch of the discussion probably arose from the 
Jonah incident. Weare left to conjecture the charge 
against Hon. James Boyd, of Montgomery County, 
Pa., — “ Trial by his Colleagues of the Const. Con- 
vention of Pennsylvania (a humorous performance, 
not a real trial), 1874.” 

Such a collection as this should have been kept 
together, and purchased for some State or historical 
library, for it is in such rare publications that the 
history and manners of different times and countries 
may best be read. 


THE GREEN BaG.—In the present reigning 
Shelley revival we have been re-reading our Shelley, 





and we find a distinct reference — clearly prophetic — 
to the “ Green Bag ” in his tragedy of “‘ Edipus Ty- 
rannus, or Swellfoot the Tyrant.” This was written 
in vindication of Queen Caroline. CEdipus is George 
Fourth; Iona Taurina is Caroline; Purganax is 
Lord Castlereagh. Shelley seized on the incident 
of Castlereagh’s placing a Green Bag, containing 
certain supposed incriminating “documents, on the 
table of the House of Commons, and demanding 
in the king’s name that an inquiry should be insti- 
tuted into the queen’s conduct; and the poet put this 
speech into the mouth of Purganax in “ The Public 
Sty, the Boars in full Assembly : — 


PURGANAX. 
Behold this Bag, a bag — 


SECOND Boar. 
Oh! no GREEN BaG! Jealousy’s eyes are green, 
Scorpions are green, and water-snakes, and efts, 
And verdigris, and — 
PURGANAX. 

Honorable swine ! 
In piggish souls can prepossessions reign? 
Allow me to remind you, grass is green, 
All flesh is grass ; no bacon but is flesh, — 
Ye are but bacon. This divining BAG 
(Which is not green, but only bacon color) 
Is filled with liquor, which if sprinkled o’er 
A woman guilty of — we all know what — 
Makes her so hideous, till she finds one blind, 
She never can commit the like again. 
If innocent, she will turn into an angel, 
And rain down blessings in the shape of comfits, 
As she flies up to heaven. Now, my proposal 
Is to convert her sacred Majesty 
Into an angel (as I am sure we shall do), 
By pouring on her head this mystic water. 

(Showing the Bag.) 

I know that she is innocent ; I wish 
Only to prove her so to all the world.” 


Iona Taurina is “impatient to undergo the test.” 
“ Purganax, after unsealing the GREEN BaG, is 
gravely about to pour the liquor upon her head, when 
suddenly the whole expression of her figure and 
countenance changes; she snatches it from his hand 
with a loud laugh of triumph, and empties it over 
SWELLFooT and his whole court, who are instantly 
changed into a number of filthy and ugly animals, and 
rush out of the Temple.” “A MINOTAUR rises,’’ to 
wit, John Bull, and beseeches her Majesty to mount 
him, assuring her that “ At least, till you have ridden 
down your game, I will not throw you.” She accepts 
his invitation, and they have a grand chase, to a 
tallyho chorus, and “ Exeunt, in full cry ; Iona driv- 
ing on the Swine, with the empty GREEN Bac.’’ 
We shall endeavor to have this GREEN BAG never 
empty, and always in pyrsuit of any éair game. 
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NOTES OF CASES. 


NEGLIGENCE — “ SPAWLS.”’ —In Parish v. Wil- 
liams, Supreme Court of Iowa (55 N. E. Reporter, 74), 
an action against a blacksmith for personal injuries 
caused by a “spawl” from defendant’s hammer 
striking plaintiff's eye, it being alleged that defendant 
was negligent in working at an anvil opposite his 
shop-door, and six feet away from the sidewalk, it 
was held error to direct a verdict for defendant, as 
there was evidence by experienced blacksmiths that 
“ spawls” frequently fly from their hammers, and 
go a long distance, and sometimes inflict serious 
wounds, and that they cannot control their direction. 
The court said : — 


“If we are to sustain the action of the court, the effect 
of our holding will be to say that the anvil may be kept 
there, as a matter of law, and that passers-by are to take 
the chances against other like occurrences. We are not 
aware of any case where such a rule has been sustained. 
We notice a single case, cited by appellee, to indicate the 
line of authorities relied upon to sustain the ruling of the 
court. It is that of Losee v. Buchanan (51 N. Y. 476). 
By the explosion of a boiler the pieces were thrown onto 
the premises and into the buildings of plaintiff. Plaintiff 
claimed a right of recovery, even without negligence, on 
the ground that the casting of the pieces onto his premises 
was in the nature of a trespass, and that a right of recov- 
ery should be the same as in case of wrongful entry. The 
court refused to sanction such a rule, and rightly so, hold- 
ing that negligence must be shown, to justify a recovery. 
The court used this language : ‘We must have factories, 
machinery, dams, canals, and railroads. They are de- 
manded by the manifold wants of mankind, and lay at 
the basis of our civilization. If I have any of these upon 
my lands, and they are not a nuisance and are not so 
managed as to become such, I am not responsible for any 
damages they accidentally and unavoidably do my neigh- 
bor. . . . I hold my property subject to the risk that it 
may be unavoidably and accidentally injured by those 
who live near me; and as I move about upon the public 
highways, and in all places where other persons may law- 
fully be, I take the risk of being accidentally injured in 
my person by them without fault on their part.’ It is 
further said in the opinion: ‘I have so far found no 
authorities and no principles which fairly sustain the 
broad claims made by plaintiff (stated szfrva) that the 
defendants are liable in this action, without fault or negli- 
gence on their part to which the explosion of the boiler 
could be attributed.” The gravamen of the complaint in 
this case is negligence, and there is no attempt at a recov- 
ery upon any other ground. It is said in argument — 
with a view, evidently, to bring it within that case — that 
there is no claim that the blacksmith shop is a nuisance. 
Not perhaps in specific terms; but the averments, if true, 
making the manner of its operation dangerous to the 
public safety, render it a nuisance, and the distinction 
between the cases is to be maintained throughout. We 
hold it to be purely a question of a right of recovery on 
the ground of negligence, and we are clearly of the opinion 









that the state of the evidence is such that the case should 
have been submitted to the jury.” 


The manifest distinction between the two cases is 
this, —the employment of a steam-boiler is not neces- 
sarily nor intrinsically dangerous to an adjoining 
proprietor ; but the hammering of hot iron six feet 
from a thronged sidewalk is unavoidably dangerous, 
and thus a nuisance. We have poetical authority 
for the proneness of sparks to fly upward. Long- 
fellow sings, in “ The Village Blacksmith” : 


** And children, coming home from school, 
Look in at the open door ; 
They love to see the flaming forge 
And hear the bellows rvar, 
And catch the burning sparks that fly 
Like chaff from the threshing-floor.”’ 


WHAT Is A “FAIR”?—In Collins v. Cooper, 
Q. B. Div., 68 Law Times Rep. 450, the defendant, 
occupying lands within the borough of Walsall, on 
certain days (one being a regular fair day) without 
the license of the corporation, brought on to his land 
and used certain swing-boats, roundabouts, shooting- 
galleries, and many other contrivances for the amuse- 
ment of the people. These contrivances were the 
property of different persons, and it was not proved 
that such persons made any payment to the defendant 
for the use of the land, or that there was any buying 
or selling of goods, or exposing the same for sale 
thereon. The defendant was convicted of permit- 
ting the holding of a “fair” on his land. He/d, by 
Bruce, J., improper, and by Lawrance, J., proper; and 
Bruce, J., having withdrawn his judgment, the convic- 
tion stood. Bruce, J., said, among other things : — 


“The appellant, on the 24th, 26th, and 27th Sept., 
1892, brought on to land in his occupation, in the bor- 
ough of Walsall, a number of swings, roundabouts, shoot- 
ing-galleries, an electric light-apparatus, a_wild-beast 
show, a ghost exhibition, a baby show, and various con- 
trivances for the amusement of the people. There is no 
evidence that the appellant received any money for the 
use of the land by the proprietors of these contrivances, 
nor was there any evidence that any goods were offered 
for sale on the said land, or that there was any buying or 
selling of goods on the land. The justices, on this evi- 
dence, convicted the appellant of holding a fair on the 
land. In my opinion, there was no evidence to justify 
this conviction. The word ‘ fair’ is a well-known term in 
law, and it is, so far as I can ascertain, always used in 
connection with the buying and selling of merchandise, 
cattle, or other commodities. In all the cases that I can 
find the right to hold a fair is a right to hold a fair for the 
buying and selling of goods or cattle. There is one case 
alluded to in the report where the Abbot of Abingdon 
was, in the fourteenth year of King John, summoned to 
show what right he had in the fair of Ealingford, which 
the Earl of Albemarle said was to the damage of his fair 
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of Wanting, and the abbot pleaded that the gathering 
which he held was a wake, and not a fair; yet he admitted 
that there was always selling and buying there. But it is 
not only as a law term that the word ‘ fair ’ is well defined ; 
it is well recognized in ordinary language as a meeting of 
people for buying and selling. Allusion was made during 
the argument to ‘ Vanity Fair’ as described by Bunyan. 
He was a great master of English, and he describes the 
fair as ‘a fair wherein should be sold all sorts of vanity.’ 
Therefore at this fair are all such merchandise sold as 
houses, lands, trades, honors, preferments. No doubt, in 
connection with the great annual or quarterly fairs, amuse- 
ments and sports were provided for the people ; but these 
were merely incident to the business of the fair. In 
modern times the commercial importance of fairs has 
greatly diminished, and the amusements which accompany 
the holding of fairs often excite much more attention than 
the buying and selling. But it seems to me that this 
circumstance does not alter the meaning of the word 
‘fair... No doubt words may, and often do, undergo a 
change of meaning, and a word that was originally used 
to signify one thing may by usage come to be properly 
applied to something different. But I cannot find any 
authority for the use of the word ‘fair’ as applied to a 
wake, or a show, or an exhibition. A cattle fair still 
means a fair where cattle are sold, a fancy fair where 
fancy articles are sold. There are many occasions where 
shows and exhibitions are gathered together ; for instance, 
at horse-race meetings, at boat-races, at great football 
matches, and other outdoor meetings ; yet I think such 
gatherings cannot properly be spoken of as fairs. It is 
said that there are such things as pleasure fairs. I am 
not sure that there is any such phrase in common use. 
But if there is it can, I think, only mean a fair at which 
toys, trinkets, and such-like articles are sold. The fair 
mentioned in the old song to which the young man went 
to buy blue ribbon for his sweetheart may have been a 
pleasure fair, but it was a fair at which blue ribbon was 
sold, and I suppose other like commodities. From what 
I have said I should think, if the word ‘fair’ stood alone 
in the section of the Act of Parliament, that it would not 
apply to a mere collection of contrivances for amusement. 
But the words used are ‘ any market or fair ;’ and although 
the word ‘ or’ is disjunctive, still I think it is interpreta- 
tive or expository, and that the proximity of the word 
‘market’ emphasizes the sense in which the word ‘fair’ 
is used.” 


Lawrance, J., said: — 


7 


“T may say that I asked my brother Bruce to deliver 
his carefully written judgment first, to see if I could be 
convinced by his arguments, but I still differ from the 
conclusion arrived at by him. I take, if I may say so, a 
broader and wider view of the meaning of the word ‘ fair.’ 
I quite agree that the chief idea in the word ‘ fair’ is that 
of buying and selling, but amusements have always been a 
consequence of people coming together for buying and sell- 
ing, and the legislature has interfered with some fairs which 
were pleasure fairs. I do not think that in this case it was 
intended that the corporation of Walsall should have full 
control only over the business part of the fairs held there- 
in. The question here is, whether the appellant, by 
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allowing these contrivances and amusements on his land, 
was holding a ‘fair’ on his land. I think he was, and I 
think that this was a ‘fair’ in the ordinary sense of the 
word, and that therefore it was on the part of the appel- 
lant an interference with the rights of the corporation of 
Walsall. I am of opinion, therefore, that this conviction 
was right.” 


A Crazy MAN. — In State v. Schaefer (Missouri), 
22 S. W. Rep’r 447, a conviction of murder, the 
defence was insanity. The defendant appears to 
have been a strangely eccentric person; but as it 
was not made to appear that he did not know right 
from wrong, the conviction was affirmed. In the 
evidence of his father was the following : — 


“Q.—Can you tell us of anything else he would 
indulge in that led you to believe he was out of his mind ? 
A.— Well, I noticed him at first when he— About the 
hair. He did n’t want to have hair on his eyebrows, and 
he went to pull it out, and he wanted to get the hair out 
altogether. He didn’t want to have no beard on. He 
talked queerly. Get upon a chair and say that is just the 
size he want to be,—just like a shadow. He wanted 
nine foot. And then he talk like he wanted to build 
castles, and buy O’Fallon park, and build a castle on it. 
He want to buy the Visitation Convent, and build a big 
college, and then to learn the doctors. He wanted to 
build a big college and a hospital where the Visitation 
Convent is, and to endow it with about one million or 
one and one-half millions to run it. He want to cure all 
sickness, — leprosy, and all sickness that was going on. 
He wanted to learn the doctors to treat all those, and 
then get medicine out. He was going to teach the doctors 
himself. When he was vexed, he was wild all the time 
then. He wanted to unite all the Indians, north and 
south, all together, against the whites, to kill the whites ; 
that the white race was no good ; that the Indians would 
not molest or tease anybody. He all the time — whatever 
plan he had —all the time wanted to be the head or 
leader of it. He would let his hair growlong. He always 
liked long hair. He would make plans to build men-of- 
war — sometimes he would say one thousand or a couple 
of thousand —to go to Europe. He wanted to go to 
Ireland and be their king, and at other times he want 
to go to Africa. When the fight was there, he wanted 
to bring the Indians to fight the Zulus and conquer them, 
and then be their king or emperorin Africa. He thought 
hé would go all over Europe and conquer it, and all the 
time he would be the head man. @Q.— Did he ever enter 
tain the notion of mutilating himself? 4.—Oh, yes. 
We had awful trouble that time he threatened to. He 
wanted to do that in order to get big. He had his idea 
that he would then get his nine feet, and stout, extraordi- 
narily stout, too; and he often threatened that he would 
pay any amount to a doctor, or to any one, to do it for 
him ; and of course, we all the time threatened him that 
if he do anything like that we have to lock him up in a 
crazy asylum; and then I told him that any doctor that 
would undertake to do a thing like that, that I would 
prosecute him as high as I could. But then I was afraid, 
often and often, that he would do it himself, only I 
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frightened him. I say if he do it, it would kill him, kill 
him right off. . . . He always wanted to play the part of 
the villain in his play. He was to abduct the banker’s 
daughter, and kill the banker, get his money, and escape. 
He was supposed to be hired by another to do this. He 
also attempted to create a new language, somewhat like 
the Volapuk, only better and easier. With this new 
language he was to communicate with the devil. Q.—Is 
this the language? [Exhibits B and C.] A.— Yes; 
that is the A, B,C. He said he would go to the grave- 
yard at night, and talk to the devil. . .. When he was 
acting his play, he had weapons and false beard that he 
would put on and take off at times. . He had two 
large sheets, with three circular rings on them, and many 
strange figures, letters, signs, and crosses. With these 
things he said he would go the graveyard, and by their 
aid he would force the devil to appear. The devil was to 
make him large, take all the pimples and blotches off his 
face; also he would receive great power, and a horse 
with which he could fly in the air. All he had to do was 
to stamp on the ground and a big horse would appear, 
one that he could ride a mile a second on. He always 
had these notions, even when he was little.” 


It would however seem a great pity to hang so 
versatile and imaginative a person. 


NEGLIGENCE IN A RIGHT LINE. —It seems to 
be thought in some courts that although an infant 
may not be negligent in playing on a railway con- 
trivance that goes in a circle, yet he is negligent in 
playing on one that goes in a straight line. It is not 
so ‘‘enticing.’’ But the Massachusetts court makes 
no allowance for difference in direction. In Gay v. 
Essex Electric St. Ry. Co. (Mass.), 34 N. E. Rep 
186, it was held that a street-car company that leaves 
its cars standing in the public street, with unfastened 
brakes, contrary to a city ordinance, knowing that 
the cars would be likely to attract children, is not 
liable for injuries, caused by the flying back of a 
brake, to a ten-year old boy who goes upon the cars 
to play. The court said : — 


“If the cars had been left standing by the defendant on 
its own premises, near the highway, in the same condition 
in which they were left standing on the street, it is clear, 
under the decisions of this court, that however attractive 
they might have been to children, if the plaintiff’s intes- 
tate had been injured by them while at play upon them, 
he would have been a trespasser, and the defendant 
would not have been liable. Daniels v. Railroad Co., 
154 Mass. 349; McEachern v. Railroad Co., 150 Mass. 
515; Morrissey v. Railroad Co., 126 Mass. 377; Lane v. 
Atlantic Works, 107 Mass. 104, 111 Mass. 136. In such 
a case the only duty which the defendant would have 
owed him would have been not to injure him wantonly, or 
by conduct recklessly careless on its part. Daniels v. 
Railroad Co., supra; Morrissey v. Railroad Co., supra. 
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“Assuming that there was evidence for the jury of 
defendant’s negligence in leaving the cars in the street as 
it did (see Powell z. Deveney, 3 Cush. 300), we then come 
to the question whether plaintiff's intestate is to be 
regarded as a trespasser, and joint actor with the other 
children. If he is, then the question whether he was in 
the exercise of due care becomes immaterial. His wrong- 
doing as a trespasser and joint actor would, in such event, 
be a cause contributing to the injury, though in doing 
what he did he might be doing no more than would nat- 
urally be expected from a child of his age. We think he 
must be regarded as a trespasser and joint actor with the 
other children. Leaving the cars in the street as it did 
was not an invitation or license by the defendant to him 
to play upon them, even though defendant knew that 
they were calculated to attract children, and did in fact 
attract them. Knowledge on the defendant's part that 
they attracted children was not an invitation or license to 
them; otherwise, the fact that one knowingly maintained 
on his own premises an object that allured children would 
constitute an invitation to them. Nor could an invitation 
or license be implied from the negligence of the defendant, 
if there was negligence, in leaving the cars in the street. 
The most that can be said for the plaintiff is that the 
defendant, knowing that the cars would be and were 
attractive to children, was bound to anticipate what actu- 
ally occurred, and to exercise a corresponding degree of 
care to see that the cars were securely fastened and 
guarded, and is liable for an injury occurring to the 
plaintiff's intestate through its failure to do so. This 
assumes that all that the plaintiff is required to show is 
that his intestate acted as reasonably as might be expected 
of him. But he might do that, and still be a wrongdoer 
and trespasser, and contribute by his conduct to the injury 
which he received. If he did, then the fact of his youth, 
and the fact that the defendant’s negligence also contrib- 
uted to it, wouid not render the defendant liable. If the 
cars had been set in motion by other children, and the 
plaintiff's intestate had been injured by them while law- 
fully upon the highway, the defendant clearly would have 
been liable. Lane v. Atlantic Works, supra. But he 
was using the highway and the cars for play, and was a 
joint actor with other children in causing that to happen 
which resulted in his injury. We might fairly assume, if 
it were necessary, that a boy ten years of age, and of ordi- 
nary intelligence, would know that he had no right to 
play upon cars which a street-railway company had left 
standing in the streets. Upon the declaration, as we 
interpret it, we do not think that under the decisions in 
this State the plaintiff is entitled to recover. See cases, 
supra ; also McAlpin v. Powell, 70 N. Y. 126. It is pos- 
sible a different result might be reached in the English 
courts, though the law does not seem to be finally settled 
there (Lynch v. Nurdin, 1 Adol. & E. [N. s.] 29; Hughes 
v. Macfie, 2 Hurl. & C. 744; Mangan v. Atterton, L. R. 
1 Exch. 239; Clark v. Chambers, 3 Q. B. Div. 327), or 
in other courts in this country (Railroad Co. v. Stout, 17 
Wall. 657; Keffe v. Railway Co., 21 Minn. 209; Railway 
Co. v. Fitzsimmons, 22 Kan. 686).” 
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THE GREEN BAG. 


Beas. following comments on the derivation of 
the words “ grass widow” will be read with 
interest : — 
CAMDEN, N. J., June 28, 1893. 
Editor of the“ Green Bag” 

Mr. Browne, in a recent issue of the ‘‘ Green Bag,” 
has some remarks on the derivation of the phrase 
“ orass-widow.” I have not read the articles on that 
subject in the “ Nation,” and do not know the con- 
clusion, if any, reached in that paper; but it strikes 
me that the phrase is used in precisely the same 
sense that we use the phrases “man of straw,” 
“ straw bond,” and “ straw bail,” the ‘‘straw” having 
been changed to “grass,” perhaps on the principle 
that, as we say in Jersey, “all flesh is grass.” At 
any rate, the German has it “ strohwitte,” and the 
French ‘“ veuve-de-paille,’ both meaning “ straw- 
widow.” The fact that so many languages use an 
equivalent expression seems to put the “grace- 
widow ”’ derivation out of the question. The Cen- 
tury Dictionary says it is certainly wrong, as not 
applicable to non-English forms 


Yours truly, G. A. VROOM. 


COMMUNICATIONS from our “ Disgusted Layman ” 
are always welcome ; and though he is an inveter- 
ate “ kicker,’”’ there is much wisdom in his words. 


——, Pa., June 12, 1893. 
Editor of the“ Green Bag”: 

Your ‘* Disgusted Layman” is now both dis- 
gusted and pleased at the law: he is disgusted at a 
lot of idolaters rearing around about a recent decision 
of our Supreme Court that the first deed or mortgage 
recorded takes precedence, no matter which was 
dated first. As a layman understands it, a purchaser 
could have kept his deed or mortgage secret for six 
months, and thus cut out an honest subsequent pur- 
chaser who could have no way of knowing whether a 
previous deed or mortgage was in existence except 





by asking every man, woman, or child in the civilized 
world, and it doesn’t make a particle of difference 
which Rustyfustyian laid this down as the law, the 
layman knows it is rot. The records are for the pur- 
pose of informing anybody whether a title is clear of 
incumbrance ; if they don’t, what in the name of sense 
is the good of them? Now the idolatrous lawyer 
raises a great stir because this decision ‘‘ unsettles 
the law,” which sounds very pretty ; but if “the law” 
is nonsense, why not unsettle it ? 

Whether your ‘* Disgusted Layman ”’ has the facts 
exactly right as to what the decision was, he does n’t 
know; but he has got the substance of it, and is pretty 
sure that that bogie ‘‘ The Common Law, Sir!” is at 
the bottom of the bobbery the lawyers are kicking up. 

Now, as to being pleased. As he understands the 
matter, our Supreme Court has sustained the opinion 
of a trial judge, that if a man wants to go to another’s 
house, he is lawfully on the other’s premises if he 
goes to the front door only; that when he knocks or 
rings, and fails to get a reply, it is his business to go 
out the way he came in; that ifhe goes poking around 
back doors, etc., etc., he is a trespasser. If the dog 
bites him at the front door, the owner of the dog is 
liable, if he knew or had reason to know that the 
dog was vicious; but if the dog bites the trespasser 


while poking around back doors, the owner is xof 
liable. Now, a doggy layman like “yours truly” is 


much pleased to find that the law agrees with the 
good, sensible watchdog; and when it is in such 
company as that, the law must be right, beyond ques- 
tion. Any thoroughly wise watchdog will permit a 
stranger to go to the front door without molestation, 
but is very suSpicious if the visitor sneaks around 
back ways; and it is refreshing to note that the law is 
as wise as the dog. I must confess that the dog has 
a dissenting opinion on a point that I think he is in 
error as to,—he objects to the visitor leaving the 
grounds if none of the family are present; but great 
minds do not a/ways think alike in a// details. 

Your Disgusted Layman. 


A Kentucky correspondent sends us the fol- 
lowing : — 


Editor of the “ Green Bag”: 
DEAR -S1r, — About 1870 Judge Jas. O’Hara was 
Circuit Court Judge of the Twelfth Judicial District 
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of Kentucky. One morning while court was in ses- 
sion at Brooksville, the following communication was 
handed up to the judge. 


‘“‘ Honorable Judge O’ Harry, your honor, Dear Sir, | 


—In the case of Martin McClanahan against Sam 
Murphy, and John Lenix, witness — I will state here 
as thoe I was on oath — John, so far as boddy & 
fisical strength is concerned he is able to go to 
Brooksville — Thoe here lies the whole thing — he 
have no nerve — it have failed him — His complante 
lays in the neck and head with a jerkin. He cannot 
speake at these time, and wood be a very poor wit- 
ness for the Plaintiff, and this occurs when there is a 
crowd, at present his actions is something similar to 
what is called snakes in the boots, and is compeled 
to get away off to hisself before he recovers — he 
can’t help this as it is inherited from both sides of the 
family he may be talking with you in good sense, and 
in one moment he is gone and will not return as long 
as you stay —such is the case 


“P. S.—I am summins to attend court in a case 
between John Candy and John Gillispy—I1 have 


| 
} 





| Achzei in their place. 


year 760 B. c.; by which account Lycurgus gave 
his laws in the year 890 B. c. This agrees exactly 
with what Cicero (Orat. pro L. Flac. c. 26) writes 
to the effect, that the Lacedzmonians lived under 
their own laws only, which had not been altered 


| for more than 700 years, that is, before Philopz- 


mon abrogated them, and substituted those of the 
So this places the laws of 
Lycurgus a ‘little before the year 888 B.c.; tor 
Philopzemon abrogated them in the year 188 B. c. 


FACETIZ. 


SypNEY SMITH said: “ There is a New Zealand 


| attorney just arrived in London, with 6s. 8d. tat- 


been confined to Bed and house sence October last | 


with Rumatisn. I can git about with the aid crutchs 
& canes—about the yard—not able to go from 
home. S. B.S. 


“ P.S. — Ask John Candy what he wants to prove 
by me — John Candy has brought suit for work his 
boy done for John Gillispy. Zhat I no nothing about 
— They are 1o miles from me. John Gillispy wants 
to prove by me John Candy stole 2 par of sox out of 
my store he can’t get me to swar to that—I am no 
benefit to him only pine blank agin him on oath.” 

Ss. B.S. 


LEGAL ANTIQUITIES. 


PLUTARCH Carries the legislation of Lycurgus to 
the year goo before Christ, or earlier ; for he says 
that the laws of Lycurgus had continued to be 
used without alteration for 500 years, to the reign 
ot Agis, who began to reign in the year 427 B. Cc. 
But he reckoned to that year of Agis when he re- 
stored the use of gold and silver money, which was 
contrary to the laws of Lycurgus. If it was the last 
year of Agis, who reigned twenty-seven years, then 
it was in the year 400 before the Christian era ; and 
the legislation of Lycurgus is placed ten or twelve 
years too early by his own reckoning in other 
places. For he says (Vit. Lycurg. p. 58) the 
Ephori were set up with the consent of King ‘Theo- 
pompus, 130 years after Lycurgus. This was the 


| that any other class of men is damned.” 


tooed all over his face” (probably on his chest 
also). He called the railway whistle “the at 
torney,”’ because it is suggestive of the shriek of a 
spirit in torment, ‘ and we have no right to assume 
Of the 


| court of chancery he said it was like a boa-con- 





strictor ; it swallowed the estates of English gentle- 
men in haste, and digested them at leisure. 


THURLOw attended a representation of Pizarro, 
but sank into a deep sleep during Rolla’s celebrated 
address to the Peruvians. ‘“ Poor fellow!” said 
Sheridan, “I suppose he fancied he was on the 
bench.” 


EarLy in this century Judge Lowry was hold- 
ing a term of the Superior Court in Onslow County, 
N.C. A case was on trial in which the amount 
involved was small, the evidence conflicting, and 
the law intricate. When the judge came to 
charge the jury, he astonished counsel by saying, 
“Gentlemen of the jury, this is a very shackley 
sort of case anyhow. Take it and do the best you 
can with it.” Counsel probably saw the force of 
the remark, as no appeal was taken, though “ very 
shackley cases” do sometimes get into appellate 
courts, as we all know. 


Ir was the same learned judge, who while a 
practitioner at the bar unexpectedly lost a case for 
a client who was a justice of the peace, and in his 
own opinion a very learned one. The judge was 
at a loss how to explain the cause satisfactorily to 
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him when they met, but he did it as follows: 
“‘ Squire, I could not explain it exactly to an or- 
dinary man, but to an intelligent man like you, who 
are so well posted in law and law phrases, I need 
only say that the judge said that the case was 
coram non judice.” ‘ Ah!” said the client, look- 
ing very wise and drawing a long breath,” if things 
had got into that fix, Mr. Lowry, I think we did 
very well to get out of it as easy as we did.” 


In 1868 Judge Little, an old man but a good 
lawyer, was.suddenly appointed to fill a vacancy 
on the Superior Court bench in North Carolina. 
He had a habit of swearing which could not be so 
suddenly laid aside. At one of his first courts a 
counsel nettled at one of his decisions said in a 
rather emphatic way, ‘‘ We will appeal from ¢/at.” 
The old judge forgot the proprieties of his new 
post, and promptly replied to the startled counsel 
in the same tone, “ Appeal and be d d!” 





One of the “gems from examination papers ” 
which the /zdian Jurist publishes, saying they were 
sent by a friend at Tanjore, is the following: “ If 
the tenant refuses to accept the puttahs, the collec- 
tor will cause him to eject the land, and he will be 
imprisoned till the landlord supplies him with food.” 
The food is to be furnished evidently as a substi- 
tute for the land which he-is forced to “ eject.” 


NOTES. 


WE have received from Gilbert J. Clark, Esq., 
manager of the Lawyers’ International Publishing 
Co., of Kansas City, copies of two superb engrav- 
ings of “ Eminent American, English, and Canadian 
Lawyers.” Mr. Clark must have given a vast 
amount of time and research to the collection of the 
original portraits of this host of legal celebrities, and 
he has been fortunate in securing such admirable 
reproductions. The grouping is admirably done, 
and the engravings are real works of art. Pos- 
sessed of these two pictures, the lawyer will have 
constantly before him the faces of nearly all the 
great leaders of the English-speaking bar. Valu- 
able as these engravings now are, their value will 
be much enhanced as the years go by. 





| 
} 
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THE meeting of the American Bar Association, 
at Milwaukee, on August 30 and 31 and Septem- 
ber 1, promises to be of unusual interest. The 
following is the official programme : — 


WEDNESDAY MORNING, I0 o’clock. 


The President’s Address, by john Randolph 
Tucker, of Virginia. 

Nomination and Election of Members. 

Election of the General Council. 

Reports of the Secretary and Treasurer. 

Report of the Executive Committee. 


WEDNESDAY AFTERNOON, 3 o'clock. 
A paper by Henry Wade Rogers, of Illinois, on 
“The Treaty-making Power.” 
A paper by W. W. MacFarland, of New York, on 
“ The Evolution of Jurisprudence.” 
Discussion upon the subjects of the papers read. 


THURSDAY MORNING, 10 o’clock. 


The Annual Address, by Henry B. Brown. of 
Michigan. 

Reports of Standing Committees. 

(1) Jurisprudence and Law Reform. 

(2) Judicial Administration and Remedial Pro- 


| cedure. 


(3) Legal Education and Admission to the Bar. 
(4) Commercial Law. 

(5) International Law. 

(6) Award of Gold Medal. 


THURSDAY EVENING, 8 o'clock. 


A paper by U. M. Rose, of Arkansas, on “The 
Law of Trusts and Strikes.” 

Report of Special Committee on Uniform State 
Laws, etc. 

Report of Special Committee on Expression and 
Classification of the Law. 

Report of Special Committee on Salaries of Federal 
Judges. 

Report of Special Committee on Indian Legislation. 

Report of Special Committee on Adoption of Uni- 
form Maritime Bill of Lading. 

Report of Special Committee on Federal Code of 
Criminal Procedure. 


FRIDAY MORNING, 10 o clock 
. 


Nomination of Officers. 

Unfinished business. 

Miscellaneous business. 

Election of Officers. 

The annual dinner will be given at the Hotel 
Pfister at 7 30 o'clock on Friday evening. 

A parlor in the Hotel Pfister will be open as a 
reception room, for the use of members of the Asso- 
ciation during the meeting. 
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fiecent Deaths. 


SAMUEL BLATCHFORD, Associate Justice of the 
Supreme Court of the United States, died at New- 
port, R. I., on July 7. He was the son of Rich- 
ard M. Blatchford, a famous lawyer of New York 
City, where he was born March g, 1820; he was 
graduated from Columbia College when seventeen 
years old. Three years after he was chosen by 
William H. Seward, then governor, as his private 
secretary, and was military secretary on the gov- 
ernor’s staff until 1843. He was admitted to 
the bar in 1842, and in 1846 removed to Au- 
burn, N. Y., where he entered into partnership 
with Christopher Morgan, W. H. Seward being 
the counsel of the firm. Clarence A. Seward 
afterward joined the firm, and its quarters were 
transferred to New York, where with Burr W. 
Griswold the firm of Blatchford, Seward, & Gris- 
wold was formed. Mr. Blatchford was appointed 
by Judge Samuel Nelson reporter of the Circuit 
Court for the second judicial circuit, and began 
in 1852 the compilation of Blatchford’s Reports, 
which was continued down to the time of his ap- 
pointment to the Supreme Court of the United 
States. On the resignation of Judge Betts, Mr. 
Blatchford was appointed his successor by Presi- 
dent Johnson, May 3, 1867. It was during this 
service of nearly eleven years that he won his high 
judicial standing. President Hayes, in the spring 
of 1878, appointed Judge Blatchford to the United 
States Circuit Court, which position he held until 
President Arthur appointed him to be Associate 
Justice of the United States Supreme Court. He 
was especially noted as an equity judge ; he was 
an eminent authority in admiralty law, and also in 
patent cases, where his clear perception of me- 
chanical principles gave him great advantage. His 
decisions stand the test of time as models of learn- 
ing, perspicuous reasoning, and concise statements 
of principle, and are quoted repeatedly, and in 
England as well as in this country. 


CONTENTS OF THE JULY MAGAZINES. 


The Arena. 

Our Foreign Policy, William D. McCrackan, A.M., 
Bimetallic Parity, C. Vincent ; Reason at the World’s 
Congress of Religions, Rev. T Ernest Allen; Women 
Wage-Earners, Helen Campbell; Innocence at the 


Price of Ignorance, Rabbi Solomon Schindler; The 
Money Question, C. J. Buell; Christ and the Liquor 
Problem, George G. Brown; The Realistic Trend 
of Modern German Literature, Emil Blum, Ph.D. ; 
The Confessions of a Suicide, Coulson Kernahan ; 
The Charities of Dives, A. R. Carman; Who Broke 
up de Meet’n’, Will Allen Dromgoole 


The Atlantic. 

His Vanished Star, I., II., Charles Egbert Crad- 
dock; Within the Heart, George Parsons Lathrop: In 
the Heart of the Summer, Edith M. Thomas ; Admi 
ral Lord Exmouth, A. T. Mahan ; Passports, Police 
and Post-office in Russia, Isabel F. Hapgood: A 
General Election: Right and Wrong in Politics, Sir 
Edward Strachey; Ghost-Flowers, Mary Thacher 
Higginson ; The Chase of Saint-Castin, Mary Hart 
well Catherwood ; Governor Morton and the Sons of 
Liberty, William Dudley Foulke; Petrarch, Gamaliel 
Bradford, Jr.; Studies in the Correspondence of 
Petrarch, I., Harriet Waters Preston and Louise 
Dodge ; Problems of Presumptive Proof, James W. 
Clarke; If Public Libraries, why not Public Museums? 
Edward S. Morse. 


The Century. 


Color in the Court of Honor at the Fair (illus- 
trated), Royal Cortissoz; The White Islander, Part 
II. (illustrated), Mary Hartwell Catherwood; The 
Most Picturesque Place in the World (illustrated), 
J. and E. R. Pennell; Thomas Hardy, Harriet 
Waters Preston; The Official Defence of Russian 
Persecution A Reply to “A Voice for Russia,” Joseph 
Jacobs; Leaves from the Autobiography of Salvini, 
Tommaso Salvini; In Granada: A Song of Exile, 
Archibald Gordon; Balcony Stories: Anne Marie 
and Jeanne Marie, A Crippled Hope (illustrated), 
Grace King ; Sarah Siddons (with portrait), Edmund 
Gosse : Old Portsmouth Profiles (illustrated), Thomas 
Bailey Aldrich; Bird Songs: “ Sea-bird and Land- 
bird,” Mary Hallock Foote ; The Intoxicated Ghost. 
Arlo Bates; Moonrise from the Cliff, Dora Read 
Goodale ; The Author of * Gulliver” (illustrated), 
M. O. W. Oliphant; Bric-a-brac: An Artist’s Let- 
ters from Japan (illustrated), John La Farge; Dawn, 
Frank Dempster Sherman; Mental Medicine: The 
Treatment of Disease by Suggestion (with pictures), 
Allan McLane Hamilton; Famous Indians: Por- 
traits of some Indian Chiefs. C. E. S. Wood; Bene- 
fits Forgot, VIII., Wolcott Balestier; A Voice for 
the People of Russia: A Reply to “A Voice for 
Russia.” George Kennan. 


The Cosmopolitan. 

The midsummer number, the first at the new price 
of twelve and a half cents per copy, though unchanged 
in size, excels any other issue of that magazine in 
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the number of its distinguished contributors, in the 
interest of its contents, and in its overflowing illustra- 
tions by famous artists. Francois Coppée, William 
Dean Howells, Camille Flammarion, Andrew Lang, 
Frank Dempster Sherman, H. H. Boyesen, Charles 
DeKay, Thomas A. Janvier, Colonel Tillman, Agnes 
Repplier, and Gilbert Parker are a few of the names 
which appear on its titlepage. Three frontispieces, 
all by famous artists, furnish an unusual feature; 
and among the artists who contribute to the hundred 
and nineteen illustrations adorning its pages, are 
Laurens, Reinhart, Fenn, Toussaint, Stevens, Saunier, 
Fitler, Meaulle, and Franzen. The midsummer num- 
ber is intended to set the pace for the magazine at 
its new price of twelve and a half cents a copy, or 
$1.50 a year. The magazine remains unchanged in 
size, and each issue will be an advance upon its 
predecessor. 


Harper’s. 

Italian Gardens, Part I. (illustrated), Charles A. 
Platt; French Canadians in New England (illus- 
trated), Henry Loomis Nelson; The Handsome 
Humes, A Novel, Part II., William Black; Side 
Lights on the German Soldier (illustrated), Poultney 
Bigelow; Silence: A Story (illustrated), Mary E. 
Wilkins; Three English Race Meetings (illustrated), 
Richard Harding Davis; Algerian Riders (illus- 
trated), Col. T. A. Dodge, U.S. A.; Horace Chase, 
A Novel, Part VII., Constance Fenimore Woolson ; 
Chicago’s Gentle Side, Julian Ralph; The Function 
of Slang, Prof. Brander Matthews. 


Lippincott’s 

The Troublesome Lady (illustrated), Patience 
Stapleton ; Fanny Kemble at Lenox, C. B. Todd; 
On the Way (illustrated), Julian Hawthorne; An 
Old-Fashioned View of Fiction, Maurice Francis 
Egan; Chicago Architecture (illustrated), Barr 
Ferree: The Reprieve of Capitalist Clyve (illus- 
trated), Owen Wister; What the United States owes 
to Italy, Giovanni P. Morosini; “ The New Poetry ” 
and Mr. W. E. Henley, Gilbert Parker: A Wild 
Night on the Amazon, Morgan S. Edmunds; Point 
vs. Truth, Robert Timsol; Truth ws. Point, Frederic 
M. Bird; Certain Points of Style in Writing, Edgar 
Fawcett: Men of the Day, M. Crofton. 


Review of Reviews. 
This number very fitly calls attention to our 
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Thomas A. Edison. ‘The interview with Mr. Edison 
presents fully the great inventor’s views of the further 
triumphs in electrical science that are about to come 
to us. A striking and picturesque contrast to the 
Edison article is Mr. J. Munro’s character sketch 
on Sir William Thomson, Lord Kelvin. Mr. Munro 
tells how Lord Kelvin made the Atlantic cable pos 
sible, and how he invented the best mariner’s com- 
pass; and the personality of the great Scotch 
professor is a theme of no less absorbing interest 
than his wonderful achievements in science. All 
these articles are profusely illustrated with portraits 
and pictures. 


Scribner’s. 

The Life of the Merchant Sailor (illustrated), W 
Clark Russell; Personal Recollections of Two Visits 
to Gettysburg (illustrated), A. H. Nickerson; Fore- 


ground and Vista at the Fair (illustrated), W. Ham- 


entrance on a new age —the age of electricity —in | 


its three absorbing articles on the newest marvels 
and the even more incredible things to be expected. 
The great electrical exhibit at the World’s Fair is 


described by Mr. J. R. Cravath. This paper is fol- | 


lowed by two more under the title “ Two Giants of | 


the Electric Age.” Mr. C. D. Lanier tells of the | 


personality and sketches the picturesque career of 


ilton Gibson; The Opinions of a Philosopher, 
Chapters III.-V. (illustrated), Robert Grant; Ara- 
bian Nights Entertainments, W. E.Henley ; Musical 
Societies of the United States, and their Representa- 
tion at the World’s Fair (illustrated), George P. 
Upton; An Amateur Gamble, Anna Fuller; Trout- 
fishing in the Traun (illustrated), Henry Van Dyke ; 
Aspects of Nature in the West Indies: From the 
Note-book of a Naturalist (illustrated), W. K. 
Brooks: The Copperhead, Chapters I. and II., 
Harold Frederic; The Prevention of Pauperism, 
Qscar Craig. 


New England Magazine. 

Mount Washington (illustrated), Julius H. Ward ; 
John Ballantyne, American, XI.-XII., Helen Camp- 
bell; Where our Flag was first Saluted (illustrated), 
William Elliott Griffis; The Man who Lived a Plot 
(illustrated), Everard Jack Appleton; In the Foot- 
steps of Jane Austen (illustrated), Oscar Fay Adams ; 
The Wooden Peg, W. Grant; Experiences curing 
many Years, III.-IV., Benjamin P. Shillaber; A 
Frontier Army Post (illustrated), Price Collier ; The 
Common and Human in Literature, Walter Black- 
burne Hart; Influence of Physical Features on 
New England Development, Edmund K. Alden ; 
Forests and Forestry in Europe and America, Henry 
Lambert ; Diet, Samuel R. Elliott. 


a 


BOOK NOTICES. 


THe Law oF INCORPORATED COMPANIES operat 
ing under Municipal Franchises, such as Illu- 
minating Gas Companies, Fuel Gas Companies, 
Electric Central Station Companies, Telephone 
Companies, Street Railway Companies, Water 
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Companies, etc. By ALLEN RipLey FOoore. 
Robert Clarke & Co., Cincinnati, 1893. Three 
Vols. Law Sheep. $15.00 net. 


For this new work of Mr. Foote’s we have only 
words of commendation and praise. In method and 
purpose it is in every way admirable. The laws of 
all States pertaining to Franchise Corporations are 
intelligently presented in a form admitting of ready 
comparison, and the author has been very fortunate 
in securing the editorial services of able lawyers 
in each State, so that the statements of law and 
the true holdings of the several State courts are 
given by capable practitioners, and their correct- 
ness can be absolutely relied upon. The magni- 
tude and extent of the work can be inferred from 
the statement that it has required the labors of an 
editorial staff of forty-eight experienced writers, ex- 
tending over a period of three years; consists of 
Over 3,000 pages; cites Over 4,000 cases (as shown 
by the table of cases covering sixty-three double- 
column pages); and makes over 5,000 references 
to constitutional and statutory provisions. The work 
will, we believe, prove indispensable to all corpora- 
tion lawyers as well as to all Franchise Compa- 
nies. We cannot speak too highly of Mr. Foote’s 
discussion of the principles of economic legislation 
which prefaces the work. It is a deep study of the 
nature and needs of the modern municipality, and 
will well repay a thoughtful reading. The leading 
features of this treatise may be summed up as follows. 
The work presents: 1. A discussion of the basic 
economic principles essential to securing the best 
service in connection with these industries, — a fund 
of suggestive thought for the student of political 
economy, the legislator (state or municipal), and all 
others having to deal practically with these important 
subjects. 2. A general consideration of the underly- 
ing principles of the law upon which the legislation 
of the State, and the rulings of the courts relative to 
these industries rest, — principles which are not con- 
fined by State lines or to any considerable extent 
limited by local legislation. 3. A specific and ex- 
haustive consideration by States of all the provisions 
of law affecting these industries, whether constitu- 
tional, statutory, or judicial, — each State section pre- 
pared by a thoroughly capable practitioner of the 
State interested in the questions considered and fully 
equipped to discuss them. 4. A very full analytical 
index of the entire work arranged with special refer- 
ence to the ready comparison of the provisions of 
law of each State upon any given question. 6. Ap- 
pendices supplemental to these discussions, giving 
a complete list of reports of the courts of each 
State and their method of citation, both by States and 
alphabetically ; specimen ordinances enacted by some 
of the more important cities and operated under by 





franchise companies; a topical index of State sec- 
tions, giving the subdivisions, heads, and subheads 
discussed therein; and brief sketches of the attorneys 
engaged in the preparation of the work. 


THE Law oF COLLATERAL ATTACK ON JUDICIAL 
PROCEEDINGS. By JOHN M. VANFLEET. Calla- 
ghan and Company, Chicago, 1892. Law 
Sheep. $6.50 net. 


There is no point upon which the profession has 
felt more perplexity than that of deciding whether a 
decree or judgment can be avoided or defeated by 
collateral attack ; and this treatise by Judge Vanfleet 
will prove a valuable assistant in determining such 
questions when they arise. ‘The decisions have been 
so conflicting that a vast amount of research and 
patience on the author’s part must have been neces- 
sary to reduce the varied judicial reasonings to any- 
thing like order. Judge Vanfleet has accomplished 
this task in a most satisfactory manner, and gives us 
a clear, comprehensive, and scholarly work, one 
which will long hold its place as a standard upon a 
most intricate subject. The conflict of authorities 
forced the author to criticise the courts and their 
decisions in many cases, and the impartiality and 
discernment of the subject here shown by Judge Van- 
fleet must win for him and his work very high 
approval. More than 1,700 decisions in the English 
courts and those of the United States are criticised 
and condemned on principle and authority. Among 
the weighty decisions by the United States Supreme 
Court thus criticised and condemned by the author, 
may be mentioned: Rose v. Himely, 4 Cranch, 269 ; 
Thompson v. Whitman, 18 Wall. 457 ; United States 
v. Winchester, 99 U. S. 372; Ex parte Siebold, 100 
U. S. 371; United States v. Walker, 109 U. S. 258; 
Jn re Snow, 120 U. S. 274; Hassall v. Wilcox, 130 
U. S. 493: Nielsen, Petitioner, 131 U.S. 176. We 
heartily commend this treatise to the profession, as 
one of the most valuable which has been offered to 
them by any law writer. 


Donatp Marcy. By ELIzABETH STUART PHELPS. 
Houghton, Mifflin, & Co., Boston, 1893. 


This is an admirable book for boys. The pictures 
of college life are stirring and exciting, and at the 
same time truthful portrayals of experiences in some 
of our universities in years not long since gone by. 
“ Rushing” and “hazing” are now happily things 
of the past: but the accounts of them will be read 
with interest by the rising generation, and to many 
an older reader they will bring vivid memories of his 
college days. A strong healthy tone pervades the 
book, and it should be an inspiration to boys to strive 
to be earnest and manly in life. 
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